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IN THE DISTRICT COURT OF 
 
 
TRAVIS COUNTY, TEXAS 
 
 
 
 
261st JUDICIAL DISTRICT  

 
DEFENDANT ATTORNEY GENERAL’S MOTION FOR  

SUMMARY JUDGMENT 
 
TO THE HONORABLE JUDGE OF SAID COURT: 

Defendant Ken Paxton, Attorney General of Texas (the Attorney General), files 

Defendant Attorney General’s Motion for Summary Judgment, seeking a final judgment 

that declares the information at issue in this lawsuit to be subject to disclosure in 

accordance with three Attorney General open records letter rulings.  

I. STATEMENT OF THE CASE 
 

This is a lawsuit brought under the Texas Public Information Act (the PIA), ch. 552 

of the Texas Government Code, in which Plaintiff Craig Follins (Plaintiff or Follins) 

challenges Attorney General Open Records Letter Rulings OR2016-04392, OR2016-

06849, and OR2016-08233 (letter rulings), each of which was issued to Defendant Alamo 

Community College District (the District). See Tex. Gov’t Code § 552.325. The District 

received three requests under the PIA for various records relating to Plaintiff, including a 

copy of a specified separation agreement and certain correspondence.  Pl.’s Pet. ¶ 4.06.  

Plaintiff challenges the Attorney General’s determination that a portion of the 

information responsive to the requests (the “information at issue”) is not excepted from 
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required public disclosure under section 552.102 of the Government Code and must be 

released by the District.  Pl.’s Pet. ¶¶ 6.01–.04; see Ex. A–C (letter rulings).   

Because Plaintiff has failed to demonstrate the information at issue is excepted 

from required public disclosure, the Court should grant Defendant Attorney General’s 

motion and order the information at issue be released to the requestors in accordance 

with the Attorney General’s letter rulings. 

II. GROUND    

The information at issue is neither confidential under section 552.102 of the 

Government Code nor otherwise excepted from required public disclosure pursuant to 

any recognized privacy interest held by Plaintiff. 

III. EXHIBITS IN SUPPORT 

The Attorney General relies on the following exhibits:  

Exhibit A – Attorney General Letter Ruling OR2016-04392; 

Exhibit B – Attorney General Letter Ruling OR2016-06849; 

Exhibit C – Attorney General Letter Ruling OR2016-08233; 

Exhibit D – Information at issue (to be submitted for in camera review). 

IV. STATEMENT OF FACTS 

Between November of 2015 and January of 2016, the District received three open 

records requests for certain employment records pertaining to Follins, the former 

president of the District’s Northeast Lakeview College.  Specifically, the requested records 

concern Follins’ employment separation agreement with the District.  In each instance 

the District declined to release the requested information and instead sought an open 

records ruling from the Attorney General, asserting the requested information was 

excepted from required disclosure.  In each instance the District also notified Follins of 
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the request for information and of his opportunity to submit to the Attorney General 

comments regarding why the requested information should be withheld or released.  See 

Tex. Gov’t Code § 552.304.  Following each request, Follins submitted comments to the 

Attorney General arguing the requested records should not be released because the 

records were subject to a confidentiality agreement or otherwise allegedly implicated 

Follins’ privacy rights.   

The Attorney General issued the letter rulings in response to the District’s requests, 

resulting in the following determinations: 

OR2016-04392 None of the information for which the District or Follins sought 
protection is excepted from required disclosure under section 
552.101 of the Government Code in conjunction with common-law 
privacy or under section 552.102(a) of the Government Code.  Ex. A. 

 
OR2016-06849 None of the information for which the District and Follins sought 

protection is excepted from required disclosure under section 
552.101 of the Government Code in conjunction with common-law 
privacy.  Ex. B.  The Attorney General further noted a governmental 
body cannot by agreement protect information otherwise subject to 
required disclosure under the PIA. Id. However, the Attorney 
General marked portions of the requested records as confidential 
under section 552.117 of the Government Code, assuming the 
employee in question had previously elected to keep such categories 
of information confidential.  Id.  

  
OR2016-08233 The District must release any previously requested information in 

accordance with letter ruling OR2016-06849.  Ex. C.  The District 
may withhold a portion of the requested records subject to the 
attorney-client privilege under section 552.107 of the Government 
Code, and must withhold certain e-mail addresses marked by the 
Attorney General under section 552.137 of the Government Code.  Id.  

  
Accordingly, each letter ruling held that portions of the requested information for 

which Follins sought protection were not excepted from required disclosure and must be 

released by the District to the requestors.  Follins filed suit to challenge the Attorney 

General’s determinations.  See Tex. Gov’t Code § 552.325.   
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V. SUMMARY JUDGMENT 

A. Standard of Review  

Summary judgment is required if the moving party, through affidavits, pleadings, 

discovery responses, and other records, shows that there is no genuine issue as to any 

material fact and that the moving party is entitled to judgment as a matter of law.  Tex. R. 

Civ. P. 166a; see City of Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 678 (Tex. 

1979); Bachler v. Rosenthal, 798 S.W.2d 646, 648 (Tex. App.—Austin 1990, writ denied). 

A defendant seeking summary judgment must negate as a matter of law at least one 

element of each of the plaintiff’s theories of recovery, or plead and prove as a matter of 

law each element of an affirmative defense.  Centeq Realty, Inc. v. Siegler, 899 S.W.2d 

195, 197 (Tex. 1995).  If the defendant establishes its right to summary judgment, the 

plaintiff must then raise a fact issue to avoid dismissal.  Id.  

In deciding whether there is a disputed material fact issue, evidence favorable to 

the non-movant will be taken as true.  Every reasonable inference must be indulged in 

favor of the non-movant and any doubts resolved in its favor.  Nixon v. Mr. Prop. Mgmt. 

Co., Inc., 690 S.W.2d 546, 548–49 (Tex. 1985).  When both parties have filed motions for 

summary judgment, “each party bears the burden of establishing that it is entitled to 

judgment as a matter of law.”  City of Garland v. Dallas Morning News, 22 S.W.3d 351, 

356 (Tex. 2000); City of Fort Worth v. Cornyn, 86 S.W.3d 320, 322 (Tex. App.—Austin 

2002, no pet.). 

The purpose of rule 166a is to provide a procedure for disposing of a case when no 

genuine issues of fact exist, and only questions of law are involved.  Totman v. Control 

Data Corp., 707 S.W.2d 739, 742 (Tex. App.—Fort Worth 1986, no writ).  One of the 

functions of summary judgment is also “to eliminate patently unmeritorious claims and 
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defenses.” Jaso v. Travis Cnty. Juvenile Bd., 6 S.W.3d 324, 328 (Tex. App.—Austin 1999, 

no pet.) (following Swilley v. Hughes, 488 S.W.2d 64, 68 (Tex. 1972)).  Matters of 

statutory construction are generally legal issues. Dallas Morning News, 22 S.W.3d at 357.  

Whether information is subject to the PIA and whether an exception to disclosure 

applies to the information are questions of law.  Id.; Arlington Indep. Sch. Dist. v. Tex. 

Attorney Gen., 37 S.W.3d 152, 163 (Tex. App.—Austin 2001, no pet.).  “The questions for 

each category of information . . . are: Is the information public under [the PIA]?  If so, has 

the constitution, a statute, or a judicial decision expressly declared it confidential?  These 

are questions of law.”  A & T Consultants, Inc. v. Sharp, 904 S.W.2d 668, 674 (Tex. 1995). 

Under the PIA, it is the plaintiff’s burden to prove that an exception to public disclosure 

applies to the information at issue.  See City of Fort Worth v. Cornyn, 86 S.W.3d at 323; 

Arlington Indep. Sch. Dist., 37 S.W.3d at 157.   

A defendant may “move with or without supporting affidavits for a summary 

judgment in his favor as to all or any part” of a claim against him.  Tex. R. Civ. P. 166a(b). 

A defendant is entitled to summary judgment if he conclusively negates at least one of the 

essential elements of a plaintiff’s cause of action.  Cathey v. Booth, 900 S.W.2d 339, 341 

(Tex. 1995).  “Summary judgments must stand on their own merits, and the nonmovant’s 

failure to answer or respond cannot supply by default the summary judgment proof 

necessary to establish the movant’s right.”  City of Houston v. Clear Creek Basin Auth., 

589 S.W.2d at 678. Rule 166a expressly requires that issues to defeat the motion must be 

set out in writing to the court. Tex. R. Civ. P. 166a(c). While pleadings do not constitute 

summary judgment evidence, they may constitute judicial admissions and can be used 

against a party when appropriate.  Trunkline LNG Co. v. Trane Thermal Co., 722 S.W.2d 

722, 724 (Tex. App.—Houston [14th Dist.] 1986, writ ref’d n.r.e.).  “A court cannot grant 
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summary judgment on grounds that were not presented.”  Johnson v. Brewer & 

Pritchard, P.C., 73 S.W.3d 193, 204 (Tex. 2002).  “Granting a summary judgment on a 

claim not addressed in the summary judgment motion . . . is, as a general rule, reversible 

error.”  G & H Towing Co. v. Magee, 347 S.W.3d 293, 297 (Tex. 2011) (citing Chessher v. 

Sw. Bell Tel. Co., 658 S.W.2d 563, 564 (Tex. 1983) (per curiam)).  

B. The Public Information Act 

The PIA places the public’s interest in obtaining public information above the 

interest of a governmental body or interested party in denying access to the information:  

Under the fundamental philosophy of the American constitutional form of 
representative government that adheres to the principle that government is 
the servant and not the master of the people, it is the policy of this state that 
each person is entitled, unless otherwise expressly provided by law, at all 
times to complete information about the affairs of government and the 
official acts of public officials and employees. 

 
Tex. Gov’t Code § 552.001(a).  By the PIA’s design, virtually all information held by a 

governmental body is presumed to be open and subject to required disclosure unless an 

express exception to disclosure applies.  See Abbott v. Tex. Dep’t of Mental Health & 

Mental Retardation, 212 S.W.3d 648, 663 (Tex. App.—Austin 2006, no pet.). A 

governmental body or other interested party seeking to prevent the disclosure of 

requested information bears the burden of establishing the applicability of an established 

exception to required public disclosure.  See Thomas v. Cornyn, 71 S.W.3d 473, 480–81 

(Tex. App.—Austin 2002, no pet.); Arlington Indep. Sch. Dist., 37 S.W.3d at 157.  As noted 

above, whether information is subject to the PIA and whether an exception to disclosure 

applies are questions of law. Dallas Morning News, 22 S.W.3d at 357; Arlington Indep. 

Sch. Dist., 37 S.W.3d at 163; A & T Consultants, 904 S.W.2d at 674.  “[T]he burden to 

produce the disputed information, and to preserve it of record for the appeal, lies with the 
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governmental body seeking to assert an exception to the [PIA].”  Dominguez v. Gilbert, 

48 S.W.3d 789, 795 (Tex. App.—Austin 2001, no pet.).    

The question in an open records case is always the same, regardless of the cause of 

action: is the information subject to an exception to disclosure?  City of Fort Worth v. 

Cornyn, 86 S.W.3d at 323; see also Dominguez, 48 S.W.3d at 793.  The PIA is to be 

“liberally construed in favor of granting a request for information.”  Tex. Gov’t Code 

§ 552.001(b) (emphasis added); see Dallas Morning News, 22 S.W.3d at 356; Arlington 

Indep. Sch. Dist., 37 S.W.3d at 157.  “The practical effect of a statutory directive for liberal 

construction of an act is that close judgment calls are to be resolved in favor of the stated 

purpose of the legislation.”  Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 

546, 552 (Tex. App.—Austin 1983, writ ref’d n.r.e.).  “Exceptions to the disclosure 

requirement of the PIA are narrowly construed.”  Tex. State Bd. of Chiropractic Exam’rs 

v. Abbott, 391 S.W.3d 343, 347 (Tex. App.—Austin 2013, no pet.) (citing Arlington Indep. 

Sch. Dist., 37 S.W.3d at 157).  “The Open Records Act’s core provision provides that the 

public is entitled to information ‘collected, assembled, or maintained by a governmental 

body.’”  Holmes v. Morales, 924 S.W.2d 920, 922 (Tex. 1996) (referring to section 

552.021).  The PIA does not authorize withholding or limiting the availability of public 

information except as expressly provided.  Tex. Gov’t Code § 552.006.  

“[T]he Legislature has imposed on the [Attorney General] the duty to provide 

written opinions to government entities that seek to withhold information requested 

under the Act.”  Doe v. Tarrant Cnty. Dist. Attorney’s Office, 269 S.W.3d 147, 152 (Tex. 

App.—Fort Worth 2008, no pet.).  Although not binding, courts give due consideration to 

Attorney General decisions, especially in cases involving the PIA.  Rainbow Grp. Ltd. v. 

Tex. Emp’t Comm’n, 897 S.W.2d 946, 949 (Tex. App.—Austin 1995, writ denied); accord 
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Arlington Indep. Sch. Dist., 37 S.W.3d at 159; Univ. of Tex. Law Sch. v. Tex. Legal Found., 

958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.) (Attorney General’s construction 

of the Act has great weight).  The Texas Supreme Court has concluded an agency’s 

interpretation of a statute it is charged with enforcing is entitled to “serious 

consideration,” so long as the construction is reasonable and does not conflict with the 

statute’s language.  R.R. Comm’n of Tex. v. Tex. Citizens for a Safe Future & Clean Water, 

336 S.W.3d 619, 624 (Tex. 2011).  Attorney General decisions have been afforded even 

greater weight when the Legislature has had opportunity to address the Attorney 

General’s construction of the Act but has declined to do so. City of Fort Worth v. Cornyn, 

86 S.W.3d at 328–29. 

VI. ARGUMENT 
 

THE INFORMATION AT ISSUE IS NEITHER CONFIDENTIAL UNDER SECTION 
552.102 OF THE GOVERNMENT CODE NOR OTHERWISE EXCEPTED FROM 
REQUIRED PUBLIC DISCLOSURE PURSUANT TO ANY RECOGNIZED PRIVACY 
INTEREST HELD BY PLAINTIFF. 

  
Follins claims the information at issue is excepted from disclosure under section 

552.102 of the Government Code.  Pl.’s Pet. ¶¶ 6.01–.04.  Follins further generally alleges 

the information at issue should be withheld pursuant to his alleged privacy interests.  Id.  

But the information at issue does not fall into a recognized category of protected 

information and Plaintiff has not otherwise met his burden of demonstrating the 

applicability of any express exception to required disclosure of information requested 

under the PIA.  Accordingly, the Court should grant the Attorney General’s motion. 
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A. The information at issue is not confidential under section 
552.102 of the Government Code because its release would not 
constitute a clearly unwarranted invasion of personal privacy. 

 
Section 552.102 makes confidential certain information in a public employee’s 

personnel file, and reads in relevant part as follows: 

CONFIDENTIALITY OF CERTAIN PERSONNEL INFORMATION. 
(a) Information is excepted from the requirements of [the PIA] if it is 
information in a personnel file, the disclosure of which would constitute a 
clearly unwarranted invasion of personal privacy, except that all 
information in the personnel file of an employee of a governmental body is 
to be made available to that employee or the employee’s designated 
representative as public information is made available under this chapter.  
The exception to public disclosure created by this subsection is in addition 
to any exception created by Section 552.024.  Public access to personnel 
information covered by Section 552.024 is denied to the extent provided by 
that section. 
 

Tex. Gov’t Code § 552.102(a).1  The Texas Supreme Court has held applicability of section 

552.102(a) is determined by applying a balancing test that weighs an individual’s privacy 

interest against preservation of the public’s right to government information.  See Tex. 

Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336, 341–44 (Tex. 

2010) (citing Dep’t of Air Force v. Rose, 425 U.S. 352 (1976)).  Once an employee’s interest 

in the protection of personal information is determined to be “nontrivial,” that privacy 

interest must be weighed against the public’s interest in accessing the information; that 

is, the court should determine whether release of the information would shed light on 

official government actions.  Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 

354 S.W.3d at 346–48 (holding public employees have nontrivial privacy interest in dates 

of birth and release of such information would shed little light on government actions). 

1 Section 552.024 concerns the release of a public employee’s address and telephone number and is not at issue here.   
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Follins has failed to demonstrate he has a nontrivial privacy interest in the 

information at issue, which consists of a public employee’s negotiated separation 

agreement with a public employer and correspondence relating to that agreement and to 

the public employee’s job performance.  Ex. D (information at issue).  The Texas Supreme 

Court has thus far found section 552.102 to apply only to a public employee’s date of birth.  

Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d at 346.  To the 

extent section 552.102 protects other types of information within a public employee’s 

personnel file, however, Follins has not demonstrated he holds a “nontrivial privacy 

interest” in the information at issue.  Id. (quoting U.S. Dept. of Def. v. Fed. Labor 

Relations Auth., 510 U.S. 487, 501 (1994)).  In Texas Comptroller, the Court noted that 

concerns over the threat of identity theft “have led courts to conclude that birth dates 

implicate substantial privacy interests.” 354 S.W.3d at 345.  The Court concluded 

“personal information about employees that does not shed light on their official actions 

would not further the purpose of the [PIA].”  Id. at 346.  But Follins has made no such 

showing here. 

Moreover, any minimal privacy interest Follins might claim in this information is 

outweighed by the public’s interest in the information.  The records involve the 

expenditure of District funds, “shed light” on the District’s official actions, and relate to 

the official acts of public employees.  Id.; see also Tex. Gov’t Code § 552.001(a) (public 

entitled “to complete information about the affairs of government and the official acts of 

public officials and employees”).  Consequently the Court should reject Plaintiff’s claim 

and order the information at issue be released in accordance with the Attorney General’s 

letter rulings.   
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B. The information at issue is not protected by the doctrine of 
common-law privacy because it does not consist of information 
that is highly intimate or embarrassing and not of legitimate 
public interest. 

 
To the extent Plaintiff’s petition is understood to raise the doctrine of common-law 

privacy, such claim must also fail.  Though common-law privacy offers broader protection 

than has been recognized under section 552.102, Follins has not demonstrated the 

information at issue meets any established application of this exception.   

Section 552.101 of the Government Code2 encompasses the doctrine of common-

law privacy, which makes confidential information (1) that is highly intimate or 

embarrassing, such that its release would be highly objectionable to a person of ordinary 

sensibilities, and (2) that is of no legitimate public interest.  See Indus. Found. v. Tex. 

Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).  To demonstrate the applicability 

of common-law privacy, both elements of the test must be established.  Id. at 681–82.  

Common-law privacy generally encompasses the specific types of information held to be 

intimate or embarrassing in the Industrial Foundation opinion, including information 

relating to sexual assault, pregnancy, mental or physical abuse in workplace, illegitimate 

children, psychiatric treatment of mental disorders, attempted suicide, and injuries to 

sexual organs.  Id. at 683.  The Attorney General has additionally found that some kinds 

of medical information or information indicating disabilities or specific illnesses are 

excepted from required public disclosure under common-law privacy.  See Tex. Att’y Gen. 

ORD-470 (1987) (illness from severe emotional and job-related stress); Tex. Att’y Gen. 

ORD-455 (1987) (prescription drugs, illnesses, operations, and physical handicaps). 

2 “Information is excepted from the requirements of [the PIA] if it is information considered to be confidential by law, 
either constitutional, statutory, or by judicial decision.”  Tex. Gov’t Code § 552.101. 

Def. AG’s Motion for Summary Judgment    
Cause No. D-1-GN-16-001249  Page 11 of 15 

                                                 



But determinations under common-law privacy must be made on a case-by-case 

basis.  See Indus. Found., 540 S.W.2d at 685 (whether matter is of legitimate interest to 

public can be considered only in context of each particular case); Tex. Att’y Gen. ORD-

373 at 4 (1983).  And the Attorney General has routinely found that information 

pertaining to the work conduct and job performance of public employees is of legitimate 

public interest and therefore is generally not protected from disclosure under common-

law privacy.  See Tex. Att’y Gen. ORD-470 (1987) (public employee’s job performance 

does not generally constitute employee’s private affairs); Tex. Att’y Gen. ORD-455 (1987) 

(public employee’s job performance or abilities generally not protected by privacy); Tex. 

Att’y Gen. ORD-444 (1986) (public has legitimate interest in knowing reasons for 

dismissal, demotion, promotion, or resignation of public employee); Tex. Att’y Gen. ORD-

423 at 2 (1984) (scope of public employee privacy is narrow). 

Follins has failed to demonstrate any part of the information at issue falls under a 

recognized category of highly intimate or embarrassing information and further is 

information that is not of legitimate public interest.  As noted above, the information at 

issue relates to a prominent public employee’s negotiated separation agreement with a 

public employer.  Ex. D.  While Follins may find these records “embarrassing,” none of 

the information at issue is of a type of information previously recognized as highly 

intimate or embarrassing by judicial decision or prior Attorney General opinion.  And the 

public plainly has a legitimate interest in the job performance and dismissal or 

resignation agreement between a public employee and employer.  The Court should reject 

Plaintiff’s claim and order the information at issue be released in accordance with the 

letter ruling. 
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C. Follins and the District were not free to enter into a 
“confidential” agreement for purposes of denying public access 
under the PIA.   

 
Finally, the Attorney General notes the separation agreement at issue is labeled 

“confidential.”  Ex. D.  But information is not confidential under the PIA simply because 

the party submitting the information anticipates or requests that it be kept confidential. 

See Indus. Found., 540 S.W.2d at 677. In other words, a governmental body cannot, 

through an agreement or contract, overrule or repeal provisions of the PIA.  Tex. Gov’t 

Code § 552.006 (“This chapter does not authorize the withholding of public information 

or limit the availability of public information to the public, except as expressly provided 

by this chapter.”); see Tex. Att’y Gen. Op. JM-672 (1987); Tex. Att’y Gen. ORD-541 at 3 

(1990) (“[T]he obligations of a governmental body under [the predecessor to the PIA] 

cannot be compromised simply by its decision to enter into a contract.”).  The Court 

should reject any argument premised on the suggestion that Follins and the District 

agreed to keep the information at issue confidential. 

CONCLUSION AND PRAYER 

For these reasons stated above, the Attorney General prays that the Court enter a 

final judgment granting Defendant Attorney General’s Motion for Summary Judgment. 

Defendant further prays for such other and further relief, both general and special, at law 

and in equity, to which he may be justly entitled.  

Respectfully submitted, 
 
KEN PAXTON 
Attorney General of Texas 
 
JEFFREY C. MATEER 
First Assistant Attorney General 
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BRANTLEY STARR 
Deputy First Assistant Attorney General 
 
JAMES E. DAVIS 
Deputy Attorney General for Civil Litigation 
 
NICHOLE BUNKER-HENDERSON 
Chief, Administrative Law Division 
 
 
/s/ Matthew R. Entsminger  
MATTHEW R. ENTSMINGER 
State Bar No. 24059723 
Chief, Open Records Litigation 
Administrative Law Division 
P.O. Box 12548, Capitol Station 
Austin, Texas  78711-2548 
Telephone: (512) 475-4151 
Facsimile: (512) 457-4686 
matthew.entsminger@texasattorneygeneral.gov 
 
ATTORNEYS FOR DEFENDANT KEN PAXTON, 
ATTORNEY GENERAL OF TEXAS 

 
  

Def. AG’s Motion for Summary Judgment    
Cause No. D-1-GN-16-001249  Page 14 of 15 



CERTIFICATE OF SERVICE  

I hereby certify that a true and correct copy of the foregoing Motion for Summary 
Judgment of Defendant Ken Paxton, Attorney General of Texas, has been served, on 
August 24, 2016, on the following attorneys-in-charge, by the electronic transmission 
and/or e-mail: 
 
STEPHEN E. MENN 
State Bar No. 13942200 
Law Office of Stephen E. Menn 
P.O. Box 572774 
Houston, Texas 77257-2774 
Telephone: (832) 654-2948 
Facsimile: (888) 653-4543 
stephen_menn@sbcglobal.net 
 
ATTORNEY FOR PLAINTIFF 

GUNNAR P. SEAQUIST 
State Bar No. 24043358 
gseaquist@bickerstaff.com 
DAVID MENDEZ 
State Bar No. 13932575 
dmendez@bickerstaff.com 
Bickerstaff Heath Delgado Acosto LLP 
3711 S. MoPac Expressway 
Building One, Suite 300 
Houston, Texas 78746 
Telephone: (512) 472-8021 
Facsimile: (512) 320-5638 
 
ATTORNEYS FOR DEFENDANT 
ALAMO COMMUNITY COLLEGE DISTRICT 
 
 

/s/ Matthew R. Entsminger____________ 
MATTHEW R. ENTSMINGER 
ATTORNEY FOR DEFENDANT KEN PAXTON, 
ATTORNEY GENERAL OF TEXAS 
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EXHIBIT A







March 28, 2016 

Ms. Roxella Cavazos 
Associate General Counsel 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Alamo Community College District 
201 West Sheridan, Building C-8 
San Antonio, Texas 78204-1429 

Dear Ms. Cavazos: 

OR2016-06849 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 5 52 of the Government Code. Your request was 
assigned ID# 603230. 

The Alamo Community College District (the "district") received a request for a specified 
separation agreement. You claim the submitted information is excepted from disclosure 
under section 552.101 of the Government Code. You also state you have notified a third 
party to whom the requested information relates pursuant to section 552.304 of the 
Government Code. See Gov't Code § 552.304 (interested party may submit comments 
stating why information should or should not be released). We have received comments 
from the third party. We have also received comments from the requestor. We have 
considered the submitted arguments and reviewed the submitted information. 

The district and the third party argue the submitted information is confidential pursuant to 
an agreement between the district and the third party. We note information is not 
confidential under the Act simply because the party submitting the information anticipates 
or requests that it be kept confidential. See Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 677 (Tex. 1976). In other words, a governmental body cannot, through an 
agreement or contract, overrule or repeal provisions of the Act. See Attorney General 
Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations 
of a governmental body under [the predecessor to the Act] cannot be compromised simply 
by its decision to enter into a contract."), 203 at 1 (1978) (mere expectation of confidentiality 
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EXHIBIT B



Ms. Roxella Cavazos - Page 2 

by person supplying information does not satisfy requirements of statutory predecessor to 
Gov't Code § 552.110). Consequently, unless the information at issue comes within an 
exception to disclosure, it must be released, notwithstanding any expectation or agreement 
to the contrary. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, 
which protects information that is (1) highly intimate or embarrassing, the publication of 
which would be highly objectionable to a reasonable person, and (2) not of legitimate 
concern to the public. Indus. Found, 540 S.W.2d at 685. To demonstrate the applicability 
of common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. Types of 
information considered intimate and embarrassing by the Texas Supreme Court are 
delineated in Industrial Foundation. Id at 683. We note, however, the public generally has 
a legitimate interest in information relating to public employment and public employees. See 
Open Records Decision Nos. 562 at 10 (1990) (personnel file information does not involve 
most intimate aspects of human affairs, but in fact touches on matters of legitimate public 
concern), 470 (public employee's job performance does not generally constitute employee's 
private affairs), 444 (1986) (public has legitimate interest in knowing reasons for dismissal, 
demotion, promotion, or resignation of public employee), 423 at 2 (1984) (scope of public 
employee privacy is narrow). Upon review, we find none of the submitted information is 
highly intimate or embarrassing information and of no legitimate public interest, and it may 
not be withheld under section 552.101 of the Government Code in conjunction with 
common-law privacy. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the current and 
former home addresses and telephone numbers, emergency contact information, social 
security numbers, and family member information of current or former officials or employees 
of a governmental body who request this information be kept confidential under 
section 552.024 of the Government Code.1 Gov't Code§ 552.117(a). Whether information 
is protected by section 552.117(a)(l) must be determined at the time the request for it is 
made. See Open Records Decision No. 530 at 5 (1989). The district may only withhold 
information under section 5 52.11 7 (a )(1) on behalf ofcurrent or former officials or employees 
who made a request for confidentiality under section 552.024 prior to the date on which the 
request for this information was made. Therefore, ifthe individual whose information is at 
issue timely requested confidentiality under section 552.024, the district must withhold the 
information we have marked under section 552.117(a)(l) of the Government Code. 
Conversely, if the individual at issue did not timely request confidentiality under 
section 552.024, then the district may not withhold the marked information under 

1The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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section 552.117(a)(l ). As no other exceptions to disclosure have been raised, the remaining 
information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Mili Gosar 
Assistant Attorney General 
Open Records Division 
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