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 CAUSE NO. D-1-GN-16-001249 

 

 

FOLLINS, CRAIG   X IN THE DISTRICT COURT 

PLAINTIFFS 

      X IN AND FOR 

VS. 

      X TRAVIS COUNTY, TEXAS 

KEN PAXTON, 

ATTORNEY GENERAL OF TEXAS 

      X 261st JUDICIAL DISTRICT 

AND 

      X 

ALAMO COMMUNITY 

COLLEGE DISTRICT,   X 

 

DEFENDANTS    X 

 

      X 

 

 

======================================================== 

PLAINTIFF’S MOTION TO SET ASIDE ORDER OF 

SUMMARY JUDGMENT AND MOTION FOR NEW TRIAL 

======================================================== 

 

 

TO THE HONORABLE JUDGE OF SAID COURT: 

 

 COMES NOW, FOLLINS, CRAIG, Plaintiff the above-

styled and numbered cause of action, and makes this his 

motion to set aside order of summary judgment and motion 

for new trial, and for good grounds he would respectfully 

show the Court as follows: 

 

11/7/2016 5:46:36 PM                      
Velva L. Price 
District Clerk   
Travis County  

D-1-GN-16-001249
Patsy Ybarra
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BURDEN OF PROOF ON A TRADITIONAL 

MOTION FOR SUMMARY JUDGMENT 

 

1. Under the traditional motion for summary judgment 

standard of review, the issue on appeal is whether 

the movant met the summary judgment burden by 

establishing that no genuine issue of material fact 

exists and that the movant is entitled to judgment 

as a matter of law. Tex.R. Civ. P. 166a(c); Sw. 

Elec. Power Co. v. Grant, 73 S.W.3d 211, 215 

(Tex.2002); City of Houston v. Clear Creek Basin 

Auth., 589 S.W.2d 671, 678 (Tex.1979). The burden of 

proof is on the movant, and all doubts about the 

existence of a genuine issue of material fact are 

resolved against the movant. Sw. Elec. Power Co., 73 

S.W.3d at 215. 

2. The proper inquiry on appeal is whether the 

defendant, in seeking summary judgment, fulfilled 

its initial burden of establishing that no genuine 

issue of material fact exists and that judgment 

should be granted as a matter of law. City of 

Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 
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675-79 (Tex.1979). Evidence is viewed in the light 

most favorable to the non-movant with all reasonable 

inferences indulged and any doubts resolved in favor 

of the non-movant. Nixon v. Mr. Property Mgmt. Co., 

690 S.W.2d 546, 548-49 (Tex.1985). 

ISSUES INVOLVED IN THIS CASE 

3. This case involves information about the Plaintiff 

that is in possession of defendant Alamo Community 

College District. The Attorney General of the State 

of Texas has a statutory responsibility to render an 

opinion letter on the applicability of exemptions 

from the Act to the Alamo Community College 

District. In this matter it has undertaken to defend 

the opinions rendered in three (3) opinion letters 

issued to the Alamo Community College District. 

4. The parties do not contest that the information at 

issue in this case is “public information” as that 

term is defined by the Texas Public Information Act. 

5. The Attorney General of the State of Texas moves for 

summary judgment on two basis: (1) there is no 

exception to the statutory requirement that public 
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information be released to the public upon request; 

and, (2) that if an exception does apply the 

plaintiff cannot meet the burden of proof associated 

with that exception. 

6. The plaintiff can demonstrate that both a statutory 

and a common law exception apply to his case to 

prohibit disclosure of the subject matter 

information. 

THE INFORMATION THAT IS THE SUBJECT OF LITIGATION 

7. The requesting parties are:  Kyle Cotton, “The 

Ranger” newspaper; “The San Antonio Express News” 

newspaper; Josh Brodesky. 

8. The documents requested are: separation agreement; 

all reports and documents telephone call follow-ups 

from executive coach Dr. Preston Pulliams; documents 

referred to in Dr. Bruce Leslie’s letter of October 

28, 2015; copy of Dr. Follins’ self-evaluation 

reviewed with Dr. Leslie; Northeast Lakeview College 

Annual Plan Progress Update FY15. 

9. The Alamo Community College District recently 

underwent a change in leadership upon the retirement 
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of its president. The plaintiff, Craig Follins, was 

hired by the college as the replacement for the 

retiring officer. Upon assuming his leadership 

duties, the plaintiff perceived that many 

administrative employees had become lacksidaisical 

and indifferent towards performing their duties. The 

plaintiff perceived this situation as one of the 

issues he was hired to rectify at the college. He 

began to set performance goals for the employees. 

Their response to his program was to accuse him of 

being insulting and abusive towards them. 

10. The administration of the college, for reasons 

unrelated to plaintiff’s performance, decided to 

placate the complaining employees and asked 

plaintiff to resign from his position. Plaintiff, 

having no desire to be where he was not wanted, 

agreed to resign from the college on a certain date.  

11. The Alamo Community College’s student newspaper, 

“The Ranger,” and a reporter from a San Antonio 

newspaper have made Texas Public Information Act 

requests upon Alamo Community College for a release 
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of the complaints made against the plaintiff, the 

communications between the plaintiff and the college 

dealing with the conflicts, and the agreement 

between the plaintiff and the college on his 

resignation. 

12. Alamo Community College submitted requests to 

the Texas Attorney General’s Office requesting 

determinations as to whether such documents were 

subject to public disclosure. 

13. The Texas Attorney General responded with three 

(3) letters to the college stating that he is of the 

opinion that such information should be disclosed. 

THE TEXAS PUBLIC INFORMATION ACT AND ITS ORIGINS 

14. In 1973, using the Federal Freedom of 

Information Act as a model, the Texas Legislature 

passed what is now known as the Texas Public 

Information Act. See 5 U.S.C. § 552; Acts 1973, 63rd 

Leg., p. 1112, ch. 424, §§ 1, 14(d); see also Holmes 

v. Morales, 924 S.W.2d 920, 925 (Tex.1996); A & T 

Consultants, Inc. v. Sharp, 904 S.W.2d 668, 676 

(Tex.1995). 
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15. The pertinent parts of the statute are 

set forth verbatim below.  

 
SUBCHAPTER C. INFORMATION EXCEPTED FROM REQUIRED DISCLOSURE 
Sec.552.101. EXCEPTION: CONFIDENTIAL INFORMATION. 
Information is excepted from the requirements of Section 552.021 if 
it is information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision. 
Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993. 
 
 
 
Sec. 552.102. EXCEPTION: CONFIDENTIALITY OF CERTAIN 
 
PERSONNEL INFORMATION. (a) Information is excepted from the 
requirements of Section 552.021 if it is information in a personnel 
file, the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy, except that all information in the 
personnel file of an employee of a governmental body is to be made 
available to that employee or the employee’s designated representative 
as public information is made available under this chapter. The 
exception  to  public  disclosure  created  by this  subsection  is  in  
addition  to  any   exception  created  by  Section 552.024 
 
Public access to personnel information covered by   Section 552.024 
is denied to the extent provided by that section. 
 
(b) Information is excepted from the requirements of Section 
552.021 if it is a transcript from an institution of higher education 
maintained in the personnel file of a professional public school 
employee, except that this section does not exempt from disclosure 
the degree obtained or the curriculum on a transcript in the 
personnel file of the employee. 
 
Added  by  Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1,  
1993. 
 
Amended  by  Acts 1995, 74th Leg., ch. 1035, Sec. 6, eff. Sept. 1, 
 
1995. 
 
Amended by: 
 
Acts 2011, 82nd Leg., R.S., Ch. 1229 (S.B. 602), Sec. 3,   eff. 
September 1, 2011. 

 



8 
 

8  

16. The upshot of the exceptions to disclosure 

identified above are that: (1) 552.101 incorporates 

the common law concept of invasion of privacy into 

the Act to preclude disclosures; and, (2) 552.102 

provides a specific statutory exception to 

disclosure for personnel file information if it is 

“a clearly unwarranted invasion of personal 

privacy.” 

THE ATTORNEY GENERAL’S BURDEN OF PROOF 

17. The burden of proof of the Attorney General is 

twofold:  (1) he must demonstrate that the 

plaintiff’s liberty interest is “trivial;” and, (2) 

he must demonstrate that the public has a legitimate 

interest in the disclosure of the requested 

information. 

18. To establish these points, the motion for 

summary judgment filed by the defendant makes a 

three step argument. 

19. FIRST. The defendant argues that the 

determination as to whether information is “public” 

under the Act is a matter of law and that whether an 
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“exception” to disclosure of that information is a 

matter of law. 

20. SECOND. The Attorney General cites his own 

letter opinions as authority as to whether the 

information of the plaintiff is subject to an 

exception. 

21. THIRD. The Attorney General then demands that 

the Court accept the Attorney General’s 

determination and deny the plaintiff his day in 

court. 

22. The Attorney General’s argument fails for two 

reasons. 

23. FIRST. The application of the exception 

provisions of the Act require a jury verdict or 

findings of fact. 

24. While the determination as to whether the 

information is covered by the Act because it is 

“public information;” and, as to whether that 

“public information” is covered by an “exception” in 

the Act are determinations that are matters of law; 

whether a particular fact situation falls within an 
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“exception” is a matter that must be determined on a 

case-by-case basis. The facts of the case determine 

whether an “exception” is established or not; and, 

the legal standards established by judicial 

precedent require findings of fact before a judgment 

can be reached. 

25. SECOND. The Plaintiff can establish that he has 

“nontrivial” liberty and property interests at stake 

in this case. 

26. The defendant, Ken Paxton, Texas Attorney 

General, has failed to meet his burden under the 

summary judgment rule. There are fact issues in this 

case that require resolution by a trier of fact. The 

plaintiff has filed a jury demand and paid the jury 

fee. The plaintiff is entitled to a jury trial. 

 

THE MATTER OF LAW ARGUMENT 
 

27. The case that established the “matter of law” 

doctrine was A & T Consultants v. Sharp, 904 S.W.2d 

668, 674 (Tex.1995). There the Texas Supreme Court 

said: “A & T's request does not raise factual issues 
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about the nature of the information sought. 

Determining whether the information A & T requests 

from the comptroller is confidential or public 

information solely involves construing the two 

statutes at issue, the Tax Code and TORA. TORA 

excepts from disclosure information which the 

constitution, a statute, or a judicial decision has 

declared confidential as a matter of law. TEX.GOV'T 

CODE § 552.101; see Spurgin, The Texas Open Records 

Act, 50 TEX.BAR J. 596, 596 (1987) (stating that 

TORA makes all records not specifically exempted by 

law available to the public). The questions for each 

category of information A & T seeks are: Is the 

information public under TORA? If so, has the 

constitution, a statute, or a judicial decision 

expressly declared it confidential? These are 

questions of law.” Thus, the determination as to 

whether the statute applies to the information is a 

matter of law, the determination as to whether the 

facts fit under an exception is a determination of 

fact requiring findings of fact by a trier of facts. 
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28. This raises the question as to whether the 

facts of this case fit under an exception; and, the 

facts that must then be found to determine the 

applicability of an “exception” to disclosure. 

THE EXCEPTION FROM DISCLOSURE OF TEXAS GOVRERNMENT CODE 

§552.102, THE “STATUTORY EXCEPTION” 

 

29. At 345 S.W.3d 336 (Tex. 2010), Texas 

Comptroller of Public Accounts v. Attorney General 

of Texas, the Supreme Court of Texas analyzed 

Section 552.102 of the Government Code. It stated: 

“excepts from disclosure " information in a 

personnel file, the disclosure of which would 

constitute a clearly unwarranted invasion of 

personal privacy." Id. ... The limitation of a 

"clearly unwarranted invasion of personal privacy" 

requires a balance between the protection of an 

individual's right of privacy and the preservation 

of the public's right to government information. See 

Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 

S.W.2d 546, 551, note 8 (Tex.App.-Austin 1983, writ 

ref'd n.r.e.) (establishing test for privacy under 
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exception; citing Dept. of the Air Force v. Rose, 

425 U.S. 352, 378 n. 16, 96 S.Ct. 1592).” 

30. In the case of TEXAS COMPTROLLER OF PUBLIC 

ACCOUNTS, Petitioner, v. ATTORNEY GENERAL OF TEXAS 

and the Dallas Morning News, Ltd., Respondents, 354 

S.W.3d 336 (Tex. 2010),the Texas Supreme Court 

referenced the federal Freedom of Information Act 

(FOIA) as a source of law for the interpretation of 

the Texas Public Information Act (PIA). There the 

Court said: 

“The Texas Legislature modeled the PIA after the 

FOIA. See City of Garland v. Dallas Morning News, 22 

S.W.3d 351, 355 (Tex.2000) (plurality op.). Both 

statutes favor disclosure,
 
but each contains 

exceptions. Section 552.102(a) exempts information 

from a "personnel file, the disclosure of which 

would constitute a clearly unwarranted invasion of 

personal privacy." TEX. GOV'T CODE § 552.102(a). 

This language tracks its federal counterpart, which 

protects "personnel and medical files and similar 

files the disclosure of which would constitute a 
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clearly unwarranted invasion of personal privacy." 5 

U.S.C. § 552(b)(6). The United States Supreme Court, 

in Department of the Air Force v. Rose, 425 U.S. 

352, 372, 96 S.Ct. 1592, 48 L.Ed.2d 11 (1976), 

interpreted the personnel file exemption to " 

require a balancing of the individual's right of 

privacy against the preservation of the basic 

purpose of the Freedom of Information Act." The 

Supreme Court later explained that, under this 

balancing test " [i]nformation such as place of 

birth, date of birth, date of marriage, employment 

history, and comparable data is not normally 

regarded as highly personal, and yet ... such 

information, if contained in a ‘personnel’ or 

‘medical’ file, would be exempt from any disclosure 

that would constitute a clearly unwarranted invasion 

of personal privacy." U.S. Dep't of State v. Wash. 

Post Co., 456 U.S. 595, 600, 102 S.Ct. 1957, 72 

L.Ed.2d 358 (1982) (noting that " ‘limitation of a 

"clearly unwarranted invasion of personal privacy" 

provides a proper balance between the protection of 
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an individual's right of privacy and the 

preservation of the public's right to Government 

information by excluding those kinds of files the 

disclosure of which might harm the individual’" 

(quoting H.R.Rep. No. 1497, 89th Cong., 2nd Sess., 

at 11 (1966), U.S.Code Cong. & Admin.News 1966, at 

2418, 2428)).  

31. Because the PIA is modeled on the FOIA, federal 

precedent is persuasive, particularly where the 

statutory provisions mirror one another. See In re 

Weekley Homes, L.P., 295 S.W.3d 309, 316-17 

(Tex.2009) (conceding that state discovery rules are 

not identical to federal rules, but " are not 

inconsistent," and " therefore we look to the 

federal rules for guidance" ); Farmers Group, Inc. 

v. Lubin, 222 S.W.3d 417, 425 (Tex.2007) (looking to 

cases interpreting federal rules where Texas rules 

incorporated the identical language); Hallco Tex., 

Inc. v. McMullen Cnty., 221 S.W.3d 50, 56 

(Tex.2006); Compaq Computer Corp. v. Lapray, 135 

S.W.3d 657, 664 (Tex.2004). In drafting the FOIA, 
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the U.S. Senate explained that "‘ [t]he phrase 

‘clearly unwarranted invasion of personal privacy’ 

enunciates a policy that will involve a balancing of 

interests between the protection of an individual's 

private affairs from unnecessary public scrutiny, 

and the preservation of the public's right to 

governmental information.' "Rose, 425 U.S. at 372, 

96 S.Ct. 1592 (quoting S.Rep. No. 813, 89th Cong., 

1st Sess., at 9 (1965)). When the Texas Legislature 

used the same "clearly unwarranted invasion of 

personal privacy" language, it is fair to presume it 

intended the same meaning as that articulated by its 

federal predecessor. Cf. Farmers Group, 222 S.W.3d 

at 425 (noting that Texas statute incorporating 

language from Federal Rule of Civil Procedure 

indicated that statute was intended to have similar 

application). 

32. But when a protected privacy interest is at 

stake, the requestor must identify a sufficient 

reason for the disclosure; mere allegations of the 

possibility of wrongdoing are not enough. See 
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Favish, 541 U.S. at 172, 124 S.Ct. 1570 (noting 

that, when protected privacy interests are at stake, 

the requestor must "establish a sufficient reason 

for the disclosure").
 
A requestor must show that the 

public interest sought to be advanced is 

significant— an interest more specific than having 

the information for its own sake— and that the 

information sought is likely to advance that 

interest. Id. at 172, 124 S.Ct. 1570; cf. Indus. 

Found., 540 S.W.2d at 685 (requiring requestor to 

show that private information is of "legitimate 

public concern" before disclosure may be required 

under PIA section 552.101). This is distinct from 

identifying "the particular interest of the 

requestor, and the purpose for which he seeks the 

information," considerations that are irrelevant to 

our analysis, except to the extent "the requestor's 

interest in the information is the same as that of 

the public at large." Indus. Found., 540 S.W.2d at 

685. 
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33. But " [i]f a totally unsupported suggestion 

that the interest in finding out whether Government 

agents have been telling the truth justified 

disclosure of private materials, Government agencies 

would have no defense against requests for 

production of private information." Dep't of State 

v. Ray, 502 U.S. 164, 179, 112 S.Ct. 541, 116 

L.Ed.2d 526 (1991) (rejecting, under FOIA Exemption 

6, asserted public interest in ascertaining veracity 

of government reports, as requestors had not 

produced " a scintilla of evidence ... that tend[ed] 

to impugn the integrity of the reports" ); 

Consumers' Checkbook v. U.S. Dep't of Health and 

Human Servs., 554 F.3d 1046, 1054 n. 5 

(D.C.Cir.2009) (holding that a " ‘ mere desire to 

review how an agency is doing its job, coupled with 

allegations that it is not, does not create a public 

interest sufficient to override the privacy 

interests' " protected by FOIA Exemption 6) (quoting 

McCutchen v. U.S. Dep't of Health and Human Servs., 

30 F.3d 183, 188 (D.C.Cir.1994)). The Supreme Court 
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has criticized the idea that bare allegations would 

suffice to require disclosure. Favish, 541 U.S. at 

174, 124 S.Ct. 1570 (holding that " the requester 

must establish more than a bare suspicion" and "must 

produce evidence that would warrant a belief by a 

reasonable person that the alleged Government 

impropriety might have occurred" ). Because the News 

has produced no evidence supporting government 

wrongdoing, the public interest in disclosure here 

is negligible.” 

 

THE EXCEPTION OF TEXAS GOVERNMENT CODE 

§552.101, THE “COMMON LAW” EXCEPTION 

 

34. In the case of Industrial Foundation of the 

South v. Texas Industrial Accident Board, 540 S.W.2d 

668 (Tex. 1976), the Supreme Court of Texas said: 

“The Constitution does not explicitly mention any 

right of privacy. In a line of decisions, however, 

going back perhaps as far as Union Pacific R. Co. v. 

Botsford, 141 U.S. 250, 251, 11 S.Ct. 1000, 1001, 35 

L.Ed. 734 (1891), the Court has recognized that a 
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right of personal privacy, or a guarantee of certain 

areas or zones of privacy, does exist under the 

Constitution. In varying contexts, the Court or 

individual Justices have, indeed, found at least the 

roots of that right in the First Amendment, Stanley 

v. Georgia, 394 U.S. 557, 564, 89 S.Ct. 1243, 1247, 

22 L.Ed.2d 542 (1969); in the Fourth and Fifth 

Amendments, Terry v. Ohio, 392 U.S. 1, 8--9, 88 

S.Ct. 1868, 1872--1873, 20 L.Ed.2d 889 (1968), Katz 

v. United States, 389 U.S. 347, 350, 88 S.Ct. 507, 

510, 19 L.Ed.2d 576 (1967), Boyd v. United States, 

116 U.S. 616, 6 S.Ct. 524, 29 L.Ed. 746 (1886), see 

Olmstead v. United States, 277 U.S. 438, 478, 48 

S.Ct. 564, 572, 72 L.Ed. 944 (1928) (Brandeis, J., 

dissenting); in the penumbras of the Bill of Rights, 

Griswold v. Connecticut, 381 U.S., at 484-- 485, 85 

S.Ct. (1678) at 1681--1682; in the Ninth Amendment, 

Id., at 486, 85 S.Ct. (1678) at 1682 (Goldberg, J., 

concurring); or in the concept of liberty guaranteed 

by the first section of the Fourteenth Amendment, 

see Mayer v. Nebraska, 262 U.S. 390, 399, 43 S.Ct. 
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625, 626, 67 L.Ed. 1042 (1923). These decisions make 

it clear that only personal rights that can be 

deemed 'fundamental' or 'implicit in the concept of 

ordered liberty,' Palko v. Connecticut, 302 U.S. 

319, 325, 58 S.Ct. 149, 152, 82 L.Ed. 288 (1937), 

are included in this guarantee of personal privacy. 

They also make it clear that the right has some 

extension to activities relating to marriage, Loving 

v. Virginia, 388 U.S. 1, 12, 87 S.Ct. 1817, 1823, 18 

L.Ed.2d 1010 (1967); procreation, Skinner v. 

Oklahoma, 316 U.S. 535, 541--542, 62 S.Ct. 1110, 

1113--1114, 86 L.Ed. 1655 (1942); contraception, 

Eisenstadt v. Baird, 405 U.S., at 453--454, 92 S.Ct. 

(1029) at 1038--1039, 31 L.Ed.2d 349; Id., at 460, 

463--465, 92 S.Ct. (1029) at 1042, 1043--1044 

(White, J., concurring in result); family 

relationships, Prince v. Massachusetts, 321 U.S. 

158, 166, 64 S.Ct. 438, 442, 88 L.Ed. 645 (1944); 

and child rearing and education, Pierce v. Society 

of Sisters, 268 U.S. 510, 535, 45 S.Ct, 571, 573, 69 

L.Ed. 1070 (1925), Meyer v. Nebraska, supra. It is 
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apparent from the above that the term 'right of 

privacy' is actually a generic term encompassing 

various rights recognized by the Court to be 

'inherent in the concept of ordered liberty.' To 

date the Court has not delineated any comprehensive 

definition of the right. It is apparent, however, 

that the fundamental rights thus far recognized by 

the Court as deserving protection from governmental 

interference have been limited to intimate personal 

relationships or activities, freedoms of the 

individual to make fundamental choices involving 

himself, his family, and his relationships with 

others. It is also apparent that the right of 

privacy is primarily a restraint upon unwarranted 

governmental interference or intrusion into those 

areas deemed to be within the protected 'zones of 

privacy.'” 

35. “Several commentators have suggested that the 

right of privacy protected by the U.S. Constitution 

actually has two meanings: first, the ability of 

individuals to determine for themselves whether to 



23 
 

23  

undergo certain experiences or to perform certain 

acts--Autonomy; and second, the ability of 

individuals 'to determine for themselves when, how, 

and to what extent information about them is 

communicated to others'--the right to control 

information, or Disclosural privacy. The Supreme 

Court has not distinguished between these two areas 

of privacy, but the distinction is useful in 

discussing the concept, especially in light of the 

problem now before us. Most privacy cases decided by 

the Supreme Court to date have concerned autonomy. 

Little has been said of the constitutional 

dimensions of disclosural privacy, which is the 

right asserted by defendants here. We believe, 

nevertheless, that effective protection of the 

fundamental 'zones of privacy' thus far outlined by 

the Supreme Court necessarily implies a concomitant 

right to prevent unlimited disclosure of information 

held by the government which, although collected 

pursuant to a valid governmental objective, pertains 

to activities and experiences within those zones of 
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privacy. The individual does not forfeit all right 

to control access to intimate facts concerning his 

personal life merely because the State has a 

legitimate interest in obtaining that information. 

Just as the State's intrusion into the individual's 

zones of privacy must be carefully limited, so must 

the State's right to reveal private information be 

closely scrutinized as well.”  

36. “This Court's opinion in Billings v. Atkinson, 

489 S.W.2d 858 (Tex.1973). In that decision we 

recognized that 'an unwarranted invasion of the 

right of privacy constitutes a legal injury for 

which a remedy will be granted.' 489 S.W.2d at 860. 

We there upheld a jury verdict awarding Mr. Billings 

damages for the unauthorized installation of a 

wiretap device on his telephone by Mr. Atkinson. We 

stated, at 489 S.W.2d at 859: The right of privacy 

has been defined as the right of an individual to be 

left alone, to live a life of seclusion, to be free 

from unwarranted publicity. 77 C.J.S. Right of 

Privacy § 1. A judicially approved definition of the 
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right of privacy is that it is the right to be free 

from the unwarranted appropriation or exploitation 

of one's personality, the publicizing of one's 

private affairs with which the public has no 

legitimate concern, or the wrongful intrusion into 

one's private activities in such manner as to 

outrage or cause mental suffering, shame or 

humiliation to a person of ordinary sensibilities. 

62 Am.Jur.2d, Privacy § 1, p. 677, and cases cited. 

37. The above statement of the Court reveals that 

the tort 'invasion of privacy' is actually a 

recognition of several 'privacy interests' 

considered to be deserving of protection. Professor 

William L. Prosser has categorized these interests 

into four distinct torts, each subject to different 

rules: 

1. Intrusion upon the plaintiff's 

seclusion or solitude, or into his private 

affairs. 

2. Public disclosure of embarrassing 

private facts about the plaintiff. 
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3. Publicity which places the plaintiff in 

a false light in the public eye. 

4. Appropriation, for the 

defendant's advantage, of the 

plaintiff's name or likeness. 

William L. Prosser, Privacy, 48 

Cal.L.Rev. 383, 389 (1960).” 

 

38. “It is generally recognized, however, that an 

injured party, in order to recover for public 

disclosure of private facts about himself, must show 

(1) that publicity was given to matters concerning 

his private life, (2) the publication of which would 

be highly offensive to a reasonable person of 

ordinary sensibilities, and (3) that the matter 

publicized is not of legitimate public concern. See 

W. Prosser, Law of Torts § 117, p. 809 (4th ed. 

1971) and cases there cited.” 

39. The lessons of TEXAS COMPTROLLER OF PUBLIC 

ACCOUNTS, Petitioner, v. ATTORNEY GENERAL OF TEXAS 

and the Dallas Morning News, Ltd., Respondents, 354 



27 
 

27  

S.W.3d 336 (Tex. 2010), are: (1) Texas recognizes, 

to some degree, the federal idea that the United 

States Constitution protects the privacy of 

individuals to give meaning to the Bill of Rights 

underlying notion that citizens are entitled to live 

their lives free from unwarranted government 

intrusion; (2) more than a bare allegation is 

required to establish a public interest in the 

disclosure of the information; and (3) that there 

are “zones of privacy” which touch upon the rights 

to be free of being portrayed in a false light and 

expose the individual to harm and injury. 

40. The tests set forth by the United States Supreme 

Court decisions and the Texas Supreme Court in TEXAS 

COMPTROLLER OF PUBLIC ACCOUNTS, Petitioner, v. 

ATTORNEY GENERAL OF TEXAS and the Dallas Morning 

News, Ltd., Respondents, 354 S.W.3d 336 (Tex. 

2010),includes findings that: (1) that publicity was 

given to matters concerning his private life, (2) 

the publication of which would be highly offensive 

to a reasonable person of ordinary sensibilities, 
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and (3) that the matter publicized is not of 

legitimate public concern. 

41. “Defendants assert that, if a governmental 

unit's action in making its records available to the 

general public would be an invasion of an 

individual's freedom from the publicizing of his 

private affairs, then the information in those 

records should be deemed confidential by judicial 

decision under Section 3(a)(1) of the Act. We agree. 

Webster's Third International Dictionary defines 

'confidential' as 'known only to a limited few: not 

publicly disseminated: PRIVATE, SECRET.' These are 

precisely the characteristics which information 

protected by this branch of the tort invasion of 

privacy must have. And, we believe that it is this 

type of information which the Legislature intended 

to exempt from mandatory disclosure under Section 

3(a)(1) of the Act. 

42. The first requirement for wrongful publication 

of private information is that the information 

contain highly intimate or embarrassing facts about 
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a person's private affairs, such that its 

publication would be highly objectionable to a 

person of ordinary sensibilities. 

THE “NONTRIVIAL” LIBERTY AND PROPERTY 

INTEREST AT STAKE FOR THE PLAINTIFF 

 

43. The Plaintiff is a highly compensated college 

administrator. The community of professionals that 

the plaintiff is a part of is small compared to the 

population of general laborers. The people who work 

in the Plaintiff’s filed know each other. In such an 

environment, reputation is everything. 

44. The Plaintiff obtained a firm offer of 

employment from the Houston Community College 

District. The Plaintiff released Alamo Community 

College District from the remainder of the payments 

due under the separation agreement and closed out 

his apartment in San Antonio to transition to the 

Houston area employment. 

45. The Plaintiff revealed the existence of his 

dispute with the Alamo Community College District to 

the Houston Community College District. The director 
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of Human Resources at HCC contacted Dr. Leslie of 

ACC; and, after that contact, withdrew the offer of 

employment. This action deprived the Plaintiff of 

future income and resulted in the forfeiture of 

approximately $90,000.00 in separation agreement 

payments. 

46. The “stigma” put upon the Plaintiff by the 

circumstances of his termination is a real, not a 

speculative, matter. The “stigma” attached to the 

circumstances of the termination of government 

employment has long been recognized by the Supreme 

Court of the United States as a “nontrivial” liberty 

and property interest. 

47. In Board of Regents v. Roth, 408 U.S. 564 (1972) 

the Supreme Court observed that notice and a name-

clearing hearing are required when a public 

employee’s name, reputation, honor or integrity are 

at stake because of the public employer’s action. 

Notice and a name-clearing hearing are also required 

if the government, in declining to re-employ a 

person, imposes a “stigma” on that person that will 
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foreclose the freedom to take advantage of future 

employment opportunities. On the other hand, simple 

damage to reputation does not give rise to a liberty 

interest that supports a due process right to a name-

clearing hearing. Rather, the reputational damage 

(or “stigma”) must be accompanied by some 

significant property or liberty deprivation.  Paul 

v. Davis, 424 U.S. 693 (1976). 

48. These standards were restated as the “stigma 

plus” test in Neu v. Corcoran, 869 F.2d 662 (2d Cir. 

1989). In Neu, the Second Circuit held that simple 

damage to reputation does not give rise to a liberty 

interest that establishes a due process right to a 

name-clearing hearing. The damage must be 

accompanied by some significant deprivation (i.e., 

“stigma plus”), such as dismissal from government 

employment. Otherwise, the claim constitutes nothing 

more than a state law defamation claim, not a due 

process claim. 

49. Many circuits are in accord that deprivation of 

a protected property interest in continued 
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employment satisfies the “plus” portion of the 

“stigma plus” test. E.g., Greenwood v. New York, 163 

F.3d 119 (2d Cir. 1998); San Jacinto Savings & Loan 

v. Kacal, 928 F.2d 697 (5th Cir. 1991); Graning v. 

Sherburne County, No. 98-1552, 98-1734 (8th Cir. 

1999); Cypress Insurance Co. v. Clark, 144 F.3d 1435 

(11th Cir. 1998). 

50. In Lancaster v. Independent School District No. 

5, 149 F.3d 1228 (10th Cir. 1998), the Tenth Circuit 

seemed to acknowledge that an employee without a 

property right in continued employment is entitled 

to notice and a name-clearing hearing if the public 

employer imposes a stigma or other disability on the 

employee that forecloses the opportunity to take 

advantage of future employment opportunities. The 

court, after finding that a football coach did not 

have a property interest in employment as a coach, 

went on to entertain the merits of his due process 

claim for a name-clearing hearing. The court 

indicated that such a claim would be valid if the 

coach could have shown that the alleged defamation 
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damaged his ability to retain another coaching job. 

Lancaster also affirms the notion that employer 

silence concerning the reasons for an employee’s 

dismissal cannot amount to a reputational harm, 

despite the fact that such circumstances may lead to 

speculative rumors. See also Bishop v. Wood, 426 

U.S. 341 (1976) (noting that the employee’s “failure 

to allege that the reasons for [his] dismissal were 

published dooms” his liberty interest claim). 

SUMMARY 

51. In addition to the above-stated legal arguments, 

this case illustrates the reasoning behind making 

the contents of a government employee’s personnel 

file an exception to disclosure. 

52. Certain persons made defamatory comments about 

the Plaintiff. For its own reasons, the institution 

decided to handle the matter by terminating the 

plaintiff’s employment. 

53. The Plaintiff has not committed a crime and has 

not performed any act that made a public record. 
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54. If those statements are made public; then, the 

Plaintiff has suffered a loss of both his 

substantive and procedural due process rights. He 

will be stigmatized for the rest of his life. To say 

that he can seek redress through a Section 1983 suit 

is to say little. Litigation is expensive, 

uncertain, lengthy, and adds to a job applicant’s 

reputation as a litigious troublemaker. 

55. Unless the reasons behind the Plaintiff’s 

separation from ACC have a public implication, such 

as the commission of a crime or actions that could 

present a threat to the public, there is no public 

interest in making the Plaintiff’s employee file 

public information. 

56. As courts have said, the mere interest in making 

documents public is not sufficient as a public 

interest to satisfy the element of public interest. 

57. The matter is not a close call that should be 

resolved by an order to disclose. The Plaintiff has 

already suffered as the result of the publication of 

these materials. 



35 
 

35  

 

PRAYER FOR RELIEF 

 

 WHEREFORE, PREMISES CONSIDERED, CRAIG FOLLINS, 

respectfully prays that he be granted the following 

relief: 

a. That the court grant this motion and set aside and 

withdraw the order of final summary judgment signed 

on October 10, 2016, and grant the plaintiff a new 

trial of this matter; and, 

b. That the Plaintiff be granted such further relief, 

at law and in equity, to which it may be justly 

entitled. 

Respectfully Submitted, 

 

Law Office of Stephen Menn 

 

 

/s/Stephen E. Menn  
Stephen E. Menn 
State Bar No.13942200 

PO Box 572774 

Houston, Texas 77257 

Telephone: (832) 654-2948 

Facsimile: (888) 653-4543 

stephen_menn@sbcglobal.net 

  

mailto:stephen_menn@sbcglobal.net
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CERTIFICATE OF SERVICE 

 I, Stephen E. Menn, attorney for the plaintiff, 

hereby certify that a true and correct copy of the 

foregoing motion for new trial was on this day served 

upon the defendants stated below by FAX transmission to 

the facsimile telephone numbers set forth below; and, to 

the requestors by certified mail to the addresses set 

forth below. 

 

DATED: November 8th, 2016 

 

      ___/s/Stephen E. Menn____ 

       STEPHEN E. MENN 

To the defendants: 

 

Matthew R. Entsminger 

State Bar No. 24059723 

Assistant Attorney General 

Open Records Litigation 

Administrative Law Division 

P.O. Box 12548, Capitol Station 

Austin, Texas  78711-2548 

Telephone: (512) 475-4151 

Facsimile: (512) 457-4686 

Email: matthew.entsminger@texasattorneygeneral.gov 
 

David Mendez 

State Bar No. 13932575 

Gunnar P. Seaquist 

State Bar No. 24043358 

BICKERSTAFF HEATH DELGADO ACOSTA LLP 

3711 S. MoPac Expressway 

Building One, Suite 300 

Austin, TX 78746 

512-472-8021 (Telephone) 

mailto:matthew.entsminger@texasattorneygeneral.gov
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512-320-5638 (Facsimile) 

Email: dmendez@bickerstaff.com  

Email: gseaquist@bickerstaff.com  

 

To the requestors: 

 

Alia Malik and Josh Brolin 

San Antonio Express-News 

301 Avenue E 

San Antonio, Texas 78205 

 

Kyle R. Cotton 

The Ranger Newspaper 

1819 N. Main Avenue 

San Antonio, TX 78212 

 

mailto:dmendez@bickerstaff.com
mailto:gseaquist@bickerstaff.com

