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CRAIG FOLLINS

§
IN THE DISTRICT COURT
§
Plaintiff,
§
§
v.
§
§
261ST JUDICIAL DISTRICT
KEN PAXTON, ATTORNEY GENERAL §
OF TEXAS, and ALAMO COMMUNITY §
COLLEGE DISTRICT,
§
Defendant.
§
TRAVIS COUNTY, TEXAS
______________________________________________________________________________
ALAMO COMMUNITY COLLEGE DISTRICT’S
PARTIAL PLEA TO THE JURISDICTION
AND MOTION FOR SUMMARY JUDGMENT
______________________________________________________________________________
TO THE HONORABLE JUDGE OF SAID COURT:
Defendant Alamo Community College District (“Alamo”) files its Plea to the Jurisdiction
and Motion for Summary Judgment, seeking dismissal of Plaintiff’s claims for damages, and
seeking judgment that Plaintiff Craig Follins is not entitled to recover attorney’s fees, because
neither type of relief is available from Alamo under the Texas Public Information Act.
I. EXECUTIVE SUMMARY
Plaintiff Dr. Craig Follins sues under section 552.325 of the Texas Public Information Act
(“TPIA”) to withhold records that the Office of the Attorney General (“OAG”) has determined to
be public records that Alamo must disclose. Alamo is merely the custodian of the records and takes
no position in this suit on the merits of whether the requested information must be disclosed under
the TPIA. However, Alamo files this plea to the jurisdiction and motion for summary judgment to
challenge Follins’ attempt to recover monetary damages and attorney’s fees.
As a political subdivision of the State of Texas, Alamo may not be sued for money damages
absent an express waiver of immunity by the Texas Legislature, for which there is none in this
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case. Furthermore, while the TPIA provides for the recovery of attorney’s fees under some
circumstances, it does not allow a third-party seeking to maintain the confidentiality of his records
to recover fees from the custodial governmental entity, particularly when that entity that has
complied with the TPIA by requesting a determination from OAG. Finally, Follins may not recover
attorney’s fees against Alamo pursuant to the Texas Uniform Declaratory Judgment Act
(“UDJA”), as Follins’ UDJA claims are either barred by governmental immunity or merely
incidental or redundant to his claims under the TPIA.
Thus, while Alamo remains neutral on Follins’ TPIA challenge to the open records ruling
of OAG, his UDJA and monetary damages claims are barred by immunity, and Alamo is entitled
to summary judgment on his request for attorney’s fees.
II. INCORPORATION OF EVIDENCE
Defendant incorporates by reference, and attaches to this Plea to the Jurisdiction and
Motion for Summary Judgment, the following evidence upon which it relies:

Exhibit 1: Affidavit of Roxella Cavazos (“Cavazos Aff.”), with exhibits.
III. RELEVANT FACTUAL BACKGROUND
As a statutorily created public junior college district, Alamo is a political subdivision of
the State and subject to the TPIA. See Tex. Educ. Code §§ 130.0011; 130.162; Tex. Gov’t Code §
552.003.
At issue in this lawsuit are three (3) PIA requests received by Alamo for personnel
information relating to Follins, who is an Alamo employee.1 In response to privacy concerns
expressed by Follins, Alamo sought an OAG opinion as to whether the documents could be

1 See Cavazos Aff. at ¶¶ 3.
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withheld or must be disclosed under the TPIA.2 See Tex. Gov’t Code § 552.301. In particular,
Alamo requested the OAG’s ruling on whether the requested records were confidential pursuant
to Follins’ common-law right of privacy, such that they should be withheld.3 See Tex. Gov’t Code
§ 552.101. Alamo attached the responsive materials for OAG’s consideration, and Follins and/or
his counsel independently submitted comments to OAG as to why Plaintiff believed the submitted
personnel documents to be confidential.4
In response to Alamo’s requests, OAG issued three separate open records rulings in which
it observed that the common-law right to privacy in Texas only protects information that is highly
intimate or embarrassing and not of concern to the public. According to OAG, “none of the
submitted information at issue is highly intimate or embarrassing information and of no legitimate
public interest, and it may not be withheld…in conjunction with common-law privacy.” OAG
concluded that “the district must release the submitted information.”5
After OAG issued its open records decision on Alamo’s first request, counsel for Follins
informed the District that he would be filing a lawsuit seeking an order to withhold Follins’
personnel records from disclosure.6 After the filing of this lawsuit, the Court entered an agreed
temporary injunction, enjoining Alamo from releasing the subject documents to the requestor(s)
for the pendency of this suit. Accordingly, pending a final ruling from the Court, Alamo has not
released any of the disputed records in response to the TPIA requests at issue in this lawsuit.7

2 Cavazos Aff. at ¶¶ 3-4, Ex. A1-A3.
3 Id. In addition, Alamo also sought to withhold certain materials on the basis of the attorney-client communication
privilege, however, those documents are not at issue in this suit.
4 Cavazos Aff. at ¶¶ 4-5, Ex. A1-A3; see also Ex. B1-B3.
5 Cavazos Aff. at ¶ 5, Ex. B1-B3.
6 Cavazos Aff. at ¶ 6
7 Id.
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IV. PLEA TO THE JURISDICTION
The Court lacks subject-matter jurisdiction over Follins’ suit for money damages and for
declaratory relief pursuant to the UDJA because the legislature has not waived Alamo’s
governmental immunity for those claims.
A. Legal Standard
As a political subdivision of the state, Alamo is immune from suit absent an express
legislative waiver of immunity. State v. Lueck, 290 S.W.3d 876, 880 (Tex. 2009) see also College
of the Mainland v. Glover, 436 S.W.3d 384, 391 (Tex. App.—Houston [14th Dist.] 2014, no pet.);
College of the Mainland v. Meneke 420 S.W.3d 865, 868-69 (Tex. App.—Houston [14th Dist.]
2014, no pet.). Governmental immunity to suit deprives the Court of subject-matter jurisdiction
and is properly asserted through a plea to the jurisdiction. North Central Texas Council of
Governments v. MRSW Management, LLC, 405 S.W.3d 364, 368 (Tex.App.—Austin 2013, pet.
denied). If a trial court lacks subject-matter jurisdiction, it has no discretion and must dismiss the
claim. Hampton v. Univ. of Tex. M.D. Anderson Cancer Ctr., 6 S.W.3d 627, 629 (Tex. App.—
Houston [1st Dist.] 1999, no pet.).
B. Argument and Authorities
i. Governmental immunity bars Plaintiff’s claim for money damages.
It is well-settled that “[s]overeign immunity protects the State from lawsuits for money
damages.” Tex. Natural Res. Conservation Comm'n v. IT–Davy, 74 S.W.3d 849, 853 (Tex. 2002).
By extension, political subdivisions of the State, including, public junior colleges, are also entitled
to such immunity—referred to as governmental immunity—unless it has been expressly and
unambiguously waived. See Reata Constr. Corp. v. City of Dallas, 197 S.W.3d 371, 374 (Tex.
2006) (citing Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 694 n. 3 (Tex.2003)); see also,
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Meneke 420 S.W.3d at 868-69.
In this case, Follins sues for monetary damages8 but fails to plead or otherwise identify any
valid waiver of immunity through which the Legislature has consented to such a suit. Indeed, no
such waiver exists. As a result, Follins’ claim for monetary relief is barred by governmental
immunity and must be dismissed. Hampton, 6 S.W.3d at 629.
ii. Governmental immunity similarly bars declaratory and injunctive relief
beyond that allowed by the TPIA.
In his live pleading, Follins seeks “a judgment under the Texas Declaratory Judgments Act
finding the rights, duties, and obligations of the parties.”9 But, the Texas Supreme Court has made
clear that the UDJA does not waive immunity when the plaintiff simply seeks a declaration of his
or her rights under a statute or other law. Tex. Dep’t of Transp. v. Sefzik, 355 S.W.3d 618, 621
(Tex. 2011). Rather the UDJA’s waiver is limited claims challenging the validity of ordinances
and statutes, not their construction or application. Kaufman Co. v. Combs, 393 S.W.3d 336, 343
(Tex. App.—Dallas 2012, pet. denied).
As Follins seeks to construe—not challenge—provisions of the TPIA and declare his rights
under the common law of privacy, he has failed to plead a UDJA claim for which immunity would
be waived. Sefzik, 355 S.W.3d at 621. Thus, Follins may assert his claim for declaratory and
injunctive relief against Alamo only through, and within the limits of, the limited statutory waiver
of immunity in the TPIA. See Tex. Gov’t Code §§ 552.321-327; see also, Texas State Bd. Of
Veterinary Medical Examiners v. Giggleman, 408 S.W.3d 696, 707-08 (Tex. App.—Austin 2014,
no pet.). To the extent Follins seeks declaratory or injunctive relief beyond that allowed by the

8 See Plaintiff’s Original Petition, ¶¶ 2.02 (“Plaintiff states that this case involves a claim for damages that is in excess
of one million dollars ($1,000,000); 11.01 (If the plaintiff suffers damages as the result of unlawful conduct of the
defendants, the plaintiff prays that he recover his damages as are just and right); and Prayer at § (e) (Praying “that the
Court award the plaintiff his damages, if and as permitted, by Texas law).
9 See Plaintiff’s Original Petition, ¶ 7.01.

5

TPIA, such claims are barred by governmental immunity and must be dismissed for want of
jurisdiction.
V.

SUMMARY JUDGMENT

A. Standard of Review
A party against whom a claim, counterclaim, or cross-claim is asserted may, at any time,
move for a summary judgment in its favor as to all or any part thereof. TEX. R. CIV. P. 166a(b).
The purpose of the summary judgment procedure is to permit the trial court to promptly dispose
of unmeritorious claims. See City of Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 678
n.5 (Tex. 1979). A movant for summary judgment must show that there is no genuine issue as to
any material fact and that it is entitled to judgment as a matter of law. TEX. R. CIV. P. 166a(c);
Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546, 548–49 (Tex. 1985).
B. Argument and Authorities
Beyond the foregoing jurisdictional defects, Defendant is also entitled to summary
judgment on the merits of Plaintiff’s UDJA claims, claims for money damages, and request for
attorneys’ fees.
i.

In addition to immunity to suit, Plaintiff’s claims for money damages are barred
by immunity to liability.

In Texas, governmental immunity has two components: immunity from liability, which
bars enforcement of a judgment against a governmental entity, and immunity from suit, which bars
suit against the entity altogether. Tooke v. City of Mexia, 197 S.W.3d 325, 331 (Tex. 2006). As
stated above, immunity from suit presents a jurisdictional question. Tex. Dep't of Parks & Wildlife
v. Miranda, 133 S.W.3d 217, 224–25 (Tex. 2004). This is in contrast to immunity from liability,
which is an affirmative defense and does not present a jurisdictional question. Brown & Gay Eng'g,
Inc. v. Olivares, 461 S.W.3d 117, 121 (Tex.2015); Tex. Dep't of Transp. v. Jones, 8 S.W.3d 636,
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638 (Tex. 1999); Austin Indep. Sch. Dist. v. Gutierrez, 54 S.W.3d 860, 862 n. 3 (Tex. App.–Austin
2001, pet. denied).
Alamo asserts that the absence of a statutory waiver of immunity for Follins’ claim for
money damages implicates Alamo’s immunity from suit and is therefore jurisdictional. However,
in the alternative, Alamo moves for summary judgment on its pleaded affirmative defense of
immunity from liability. Just as Plaintiff has not alleged any legislative waiver allowing him to sue
Alamo for money damages, there is likewise no statutory waiver that would permit monetary relief
against Alamo on the basis of the claims alleged. Neither of Plaintiffs’ pleaded statutory actions
for declaratory and injunctive relief allow for the award of monetary damages against a
governmental entity such as Alamo. See generally, Tex. Gov’t Code 552.101, et seq.; Tex. Civ.
Prac & Rem. Code § 37.001, et seq. Accordingly, even if the Court believes Follins’ claim for
money damages implicates immunity to liability, rather than immunity to suit, Alamo is
nevertheless entitled to judgment on that claim.
ii.

The TPIA does not permit an award of attorney’s fees for Follins’ suit to withhold
documents pursuant to Government Code section 552.325.

Under Texas law, attorney’s fees are not recoverable unless specifically provided by
contract or statute. MBM Fin. Corp. v. Woodlands Operating Co., 292 S.W.3d 660, 669 (Tex.
2009). In the specific context of a governmental entity like Alamo, attorney’s fees may not be
awarded absent an applicable waiver of immunity that is clear and unambiguous. Manbeck v.
Austin Indep. Sch. Dist., 381 S.W.3d 528, 530 (Tex. 2012). Even when such a waiver exists, it
must be strictly construed in favor of retention of immunity. Risk Mgmt. Strategies, Inc. v. Tex.
Workforce Comm’n, 464 S.W.3d 864, 871 (Tex. App.—Austin 2015, pet dism’d). Accordingly,
Follins may recover fees, if at all, only through strict compliance with the attorney fee provisions
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of the TPIA, with any doubt as to the availability of fees against Alamo strictly construed in favor
of immunity. Id.
The TPIA does not provide for the recovery of attorney’s fees in a section 552.325 suit to
withhold documents, such as Follins’ claim here. To the contrary, the Act permits the recovery of
attorney’s fees in only three limited circumstances: 1) a suit for mandamus pursuant to section
552.321 in which a requestor sues to compel the release of documents, 2) an action by a district or
county attorney pursuant to section 552.3215 for declaratory or injunctive relief against a
governmental body that violates the TPIA, and 3) a suit by a governmental body to withhold
records pursuant to section 552.324. See Tex. Gov’t Code § 552.323.
On its face, Follins’ suit is not one for which fees are recoverable against Alamo under the
TPIA. Follins is not a requestor of information under section 552.321, is not a county or district
attorney alleging Alamo violated of the TPIA pursuant to section 552.3215, and is not a
governmental entity suing to withhold documents under section 552.324. Instead, Follins explicitly
sues pursuant to section 552.325 as a third-party seeking to withhold records that OAG has deemed
to be public. See Plaintiff’s Original Petition, ¶ 4.01, citing Tex. Gov’t Code § 552.325; Boeing
Co. v. Paxton, 466 S.W.3d 831, 842 (Tex. 2015) (recognizing third party’s ability “to protect its
own privacy and property interest through the judicial remedy section 552.325 provides.”). Neither
section 552.323 nor any other provision of the TPIA permits the award of attorney’s fees for a
third-party individual’s claim to withhold documents pursuant to section 552.325. Accordingly,
Follins’ claim pursuant to Texas Government Code section 552.325 is not one for which the
legislature has consented to the recovery of attorney’s fees against a governmental entity, and
Alamo is entitled to judgment on Follins’ request for fees.
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iii.

Plaintiff may not seek fees under the UDJA.

To the extent Follins seeks to use the UDJA as an alternative means for obtaining attorney’s
fees, that effort fails as a matter of law. An award of attorney’s fees under the UDJA is not
available if the claim for declaratory relief is merely incidental or redundant to a plaintiff’s claims
for relief under the TPIA. Jackson v. State Office of Administrative Hearings, 351 S.W.3d 290,
301 (Tex. 2011). Here, the only declarations sought by Follins relate to the release of the disputed
documents and the validity of the OAG’s open records determination. On their face, each of these
declarations is wholly redundant to the relief available under the TPIA.
Furthermore, as shown above, the UDJA does not waive Alamo’s immunity to suit for
claims merely seeking to construe or declare Follins’ rights under a statute or other law.
Consequently, any request for declaratory or injunctive relief construing Plaintiff’s rights in regard
to the disputed documents may proceed solely by virtue of the waiver of governmental immunity
contained in the TPIA. Giggleman, 408 S.W.3d at 708. Any such UDJA claims would, by
definition, merely be incidental to the relief available through Follins’ TPIA claim and could not
be a basis for UDJA attorney's fees. Id., citing Jackson, 351 S.W.3d at 301.
CONCLUSION
The sole aim of the civil enforcement provisions of the TPIA is to allow a party to obtain
declaratory or injunctive relief against a party who has wrongfully withheld documents or to
challenge an OAG determination that requested information is public and must be released.
Neither the TPIA nor any other legislative enactment waives immunity for a suit for monetary
damages or authorizes the award of attorney’s fees against a governmental entity sandwiched
between a third party and the OAG in a suit to withhold records. Thus, Alamo welcomes the
Court’s adjudication of the merits of this action, but is immune from any further claims for relief
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by Follins.
PRAYER
For the reasons stated above, Defendant Alamo Community College District respectfully
requests that the Court set this matter at its earliest opportunity, and, upon hearing the same, grant
its partial plea to the jurisdiction and motion for summary judgment, dismiss Follins’ claims for
monetary damages, with prejudice to refiling of the same, and render judgment that Follins take
nothing against Alamo.

Respectfully submitted,
Bickerstaff Heath Delgado Acosta LLP
3711 S. MoPac Expressway,
Bldg 1, Ste 300
Austin, Texas 78746
Telephone:
(512) 472-8021
Facsimile:
(512) 320-5638
By:

David Mendez
State Bar No. 13932575
dmendez@bickerstaff.com
Gunnar P. Seaquist
State Bar No. 24043358
gseaquist@bickerstaff.com
Attorneys For Defendant,
Alamo Community College District
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing document has been served by
electronic mail and Certified Mail Return Receipt Requested this 21st day of July, 2016 to the
parties of record listed below.
Stephen E. Menn
Law Office of Stephen E. Menn
P.O. Box 572774
Houston, Texas 77257-2774
stephen_menn@sbcglobal.net (Email)
832-654-2948 (Telephone)
888-653-4543 (Facsimile)
Counsel for Plaintiff Craig Follins
Matthew R. Entsminger
Chief, Open Records Litigation
Administrative Law Division
Attorney General of Texas
P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548
Telephone: (512) 475-4151
Facsimile: (512) 457-4686
matthew.entsminger@texasattorneygeneral.gov
Counsel for Ken Paxton, Attorney General of
Texas

Gunnar P. Seaquist
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EXHIBIT 01

AFFIDAVIT OF ROXELLA T. CAVAZOS
STATE OF TEXAS
COUNTY OF BEXAR

§
§

BEFORE ME, the undersigned authority, on this day personally appeared Roxella T.
Cavazos, who, on her oath, stated the following:

1.

I am Roxella T. Cavazos. I am over twenty-one (21) years of age, have never been
convicted of a felony, and am fully qualified and competent to make this affidavit, the
facts of which are within my personal knowledge.

2.

I am employed by the Alamo Community College District ("Alamo") in the position
of Associate General Counsel. Through my position, I have personal knowledge of
Texas Public Information Act (TPIA) requests received by Alamo, Alamo's response,
and the records of Alamo's regularly conducted activities under the Texas Public
Information Act. Alamo is a statutorily created public junior college district and is
subject to Texas Public Information Act.

3.

Dr. Follins' lawsuit involves three written requests to Alamo, pursuant to the Texas
Public Information Act, for employment records of Dr. Craig Follins, an Alamo
employee. Alamo notified Dr. Follins of each request for his records at or about the
time it received it or when a decision was requested from the Texas Attorney General
(OAG).

4.

Based on Dr. Follins' concerns about the release of his personnel records, Alamo
sought a ruling from the OAG as to whether some of the materials responsive to the
TPIA requests could be withheld on the basis that they were confidential pursuant to
Dr. Follins' common-law right of privacy. As part of these requests, Alamo submitted
copies of the materials to be withheld for review by OAG. A true and correct copy of
Alamo's requests, without attachments, are attached as Exhibits AI, A2, and A3 to this
affidavit.

5.

In response to Alamo's requests, the OAG issued open records letter-rulings 0R201604392, 0R20 I 6-06849, and 0R2016-08233, finding that none of the materials
submitted by Alamo could be withheld on the basis of Dr. Follins' privacy rights. A
true and correct copy of the OAG opinions received by Alamo are attached as Exhibits
B I, B2, and B3 to this Affidavit.

6.

After the OAG issued its first open-records opinion in this matter, Follins' counsel
notified Alamo that he would be filing a suit to withhold the documents and overturn
the open-records ruling by OAG. After suit was filed, the Court entered an agreed
temporary injunction prohibiting release of the withheld materials for the duration of
Dr. Follins' lawsuit. Alamo has not released the withheld records in response to the

00911878;1

TPIA requests at issue in OAG open-record rulings 0R2016-04392, OR2016-06849,
and OR2016-08233.
7.

I have personal knowledge of all of the above-stated facts, and they are true and
correct."

FURTHER AFFIANT SAYETH NOT.

~ ..,Rk -1. C~

ROXELLA T. CAVAZOS

SUBSCRIBED AND SWORN TO before me on this

l '-\-

+?ay of June, 2016.

~o:L;,.
'~ ~~
Notary Public, State Texas
':")

Y aWL' C5...

\' _

tv\. (\A. It'~ 'r-'\

'40'- '-'\

Typed/Printed Narne ofNbtary
My Commission Expires:
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EXHIBIT A1

AL A M 0
COLLEGES

Alamo Community College
District
Office of Legal Services
Roxella Cavazos
Associate General Counsel
201 W. Sheridan, Bldg. C-8
San Antonio, TX 78204-1429
(210) 485-0058 - Fax: (210) 486-9867
rcavazos71@alamo.edu
Board Certified -Labor and
Employment Law-Texas Board of
Legal Specialization

December 10, 2015
The Honorable Kenneth Paxton
Office of the Attorney General
Open Records Division
300 W. 15th Street, Suite 205
Austin, TX 78701
Re:

Via CM/RRR # 70150640000206595419

Request for Attorney General Decision on
Request for Information by Kyle R. Cotton on Behalf of The Ranger

Dear Mr. Paxton:
I, the undersigned, am the Associate General Counsel for the Alamo Community
College District ("Alamo Colleges"), which is a governmental entity and political
subdivision for purposes of the Texas Public Information Act ("PIA").

PIA Request Received
On November 18, 2015, Alamo Colleges, through its Public Information Officer,
received a request for disclosure of certain records from Kyle R. Cotton, Assistant
Managing Editor-News for The Ranger, the student newspaper at the Alamo Colleges.
Mr. Cotton requested the following information:

1.

Who was the special projects administrator prior to Dr. Craig Follins?

2.

Any correspondence from/to Chancel/or Bruce Leslie, former
Northeast Lakeview president Craig Follins, and Human Resources
regarding Follins' conduct from Sept. 1, 2015 forward.

3.

Any recording made by the staff of the former Northeast Lakeview
president Craig Follins.

A copy of Mr. Cotton's PIA request is attached as Exhibit 1, and it establishes the date on
when it was sent and received by Alamo Colleges.

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
December 10, 2015
Page 2 of 5

Request for Clarification
The Alamo Colleges were closed for business on November 26 and 27, 2015. By
letter dated December 4, 2015 (Exhibit 2), the Alamo Colleges requested clarification of
the PIA request as to items 2 and 3 above as follows:
As to item 2, do you mean to request that from September 1, 2015 and
forward, you seek correspondence, between Chancel/or" Bruce Leslie,
former Northeast Lakeview President Craig Follins, and Human Resources,
that references Dr. Follins' conduct which contributed to his removal as
president of NLC? Or do you mean Dr. Follins' conduct in general without
regard to any specific event or subject matter? Please clarify the request as
to item 2.
As to item 3, please clarify the subject matter of the recordings. Do you
mean recordings related to a specific event or general recordings such as
those made by the Public Relations staff at NLC for Dr. Follins to promote
NLC? If you are asking for recordings related to a specific event, please
specify the date or time period or state you are confining your request to
September 1, 2015 and forward. Also, please clarify what you mean by
staff? Do you mean the hundreds of employees assigned to NLC or a
particular group of employees?

Response to Request for Clarification
On December 4, 2015, Mr. Cotton responded to the request for clarification (Exhibit
3) as follows:

With item two I'm seeking correspondence pertaining to the conduct that
led to the cause of Dr. Follins' removal as Northeast Lakeview Col/ege
president, The memo I obtained from a verbal information mentioned his
conduct was unacceptable and I want to know the specific incident that
cause Chancel/or Leslie to remove him after extending on September 1,
2015.
As to item Three I'm seeking a recording of the specific event that led to
Leslie removing Fol/ins, I'm unable to provide a specific date of the event
other than it would of happened some time between Follins' Extension on
September 1, 2015 and when he was removed November 2, 2015. By staff
in item three I'm referring to his immediate staff within his office.

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
December 10, 2015
Page 3 of 5
By separate communications, Mr. Cotton has been advised that (a) item 1 of the
PIA request is not a request for a document, and in any event no document exists that
would be responsive, and (b) no recording of the "specific evenf' between September 1,
2015 and November 2, 2015 exists that would be responsive to item 3 of the PIA request
as clarified.
Based on Mr. Cotton's response to the request for clarification, Alamo Colleges
has identified three documents, attached as Exhibits 4, 5, and 6, that are responsive to
item 2 of Mr. Cotton's PIA request as clarified. Alamo Colleges, however, believes that
the documents in Exhibits 4, 5, and 6 should be withheld from public disclosure as
discussed below. Accordingly, the Alamo Colleges seeks a decision from the Texas
Attorney General, pursuant to Texas Government Code § 552.301.

Relevant Facts
The documents sought to be withheld concern Dr. Craig Follins, former President
of Northeast Lakeview College ("NLC"), which is one of the five Alamo Colleges. On
October 29, Dr. Follins was removed as NLC President and given notice that his contract
will be terminated for cause on December 21,2015, and he is being reassigned to another
position.

Exhibits 4, 5, and 6
Alamo Colleges believes that the documents marked as Exhibits 4, 5, and 6 should
be excepted from public disclosure pursuant to the following:
Texas Government Code § 552.101-Exception: Information is considered
to be confidential by law, either constitutional, statutory, or by judicial
decision; and
Texas Government Code § 552.1 02-Exception: (a) Information is excepted
from the requirements of Section 552.021 if it is information in a personnel
file, the disclosure of which would constitute a clearly unwarranted invasion
of personal privacy.
Exhibits 4, 5, and 6 are documents which (a) reference Dr. Follins' conduct from
September 1, 2015 forward, as specified in item 2 of the PIA request as clarified; (b)
reference Dr. Follins' conduct that resulted in or contributed to his removal as NLC
president; (c) Alamo Colleges maintains or could maintain in a personnel file in the normal
course of business, and in this case, Dr. Follins' personnel file; and (d) contain Dr. Follins'
personal and private information and private facts.

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
December 10, 2015
Page 4 of 5
Exhibits 4, 5, and 6 are inherently confidential pursuant § 552.101. The Public
Information Handbook 2014, published by the Attorney General of Texas, at page 74
defines common-law private information by stating, "Section 552.101 applies to
information when its disclosure would constitute the common-law tort of invasion of
privacy through the disclosure of private facts. To be within this common-law tort, the
information must (1) contain highly intimate or embarrassing facts about a person's
private affairs such that its release would be highly objectionable to a reasonable person
and (2) be of no legitimate concern to the public."
Exhibits 4, 5, and 6 contain information not only which is highly intimate or
embarrassing to Dr. Follins but of no legitimate concern to the public. Dr. Follins has
disputed the information and cause for his removal as NLC president and has
communicated to Alamo Colleges that he objects to the disclosure of the requested
information. The disclosure of Exhibits 4, 5, and 6 would constitute an unwarranted
invasion of Dr. Follins' privacy through the disclosure of his personal and private facts
and would also jeopardize, if not interfere with, his job search and future employment
opportunities. Dr. Follins' privacy interests compel the withholding of the requested
information.
Alamo Colleges seeks the Attorney General's decision on whether the exceptions
in §§ 552.101 and 552.102 apply to Exhibits 4,5, and 6.
By copy of this letter, Dr. Follins, whose privacy interests are involved, is being
notified of his rights under § 552.305 that he may submit in writing to the attorney general,
not later than the 10th business day on which he receives this notice, his reasons why
the information requested in the PIA request as clarified should be withheld or released.
Dr. Follins is being provided copies of Exhibits 4, 5, and 6 since all information in the
personnel file of an employee of a governmental body is to be made available to the
employee, as provided by § 552.102.
Since copies of the PIA request and documents sought to be withheld are provided
with this letter to the Attorney General, no "Fifteen Day Letter" will be submitted.
Please contact me if you need additional information at rcavazos71@alamo.edu
or 210-485-0058.

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
December 10, 2015
Page 5 of5
Thank you for your consideration and assistance.
Respectfully submitted,
Alamo Community College District
("Alamo Colleges")

BY: ~_~
Roxella T. Cavazos
Associate General Counsel

cc:

Kyle R. Cotton
Assistant Managing Editor-News
The Ranger

Via email kcotton11@alamo.edu
Sent wlExhibits 1-3, without Exhibits 4-6

Dr. Craig Follins

Via email
Sent with Exhibits 1 through 6

EXHIBIT A2

ALA M 0
COLLEGES

Alamo Community College
District
Office of Legal Services
Roxella Cavazos
Associate General Counsel
201 W. Sheridan, Bldg. C-8
San Antonio, TX 78204-1429
(210) 485-0058 - Fax: (210) 486-9867
rcavazos71@alamo.edu
Board Certified -Labor and
Employment Law-Texas Board of
Legal Specialization

January 13,2016
The Honorable Kenneth Paxton
Office of the Attorney General
Open Records Division
300 W. 15th Street, Suite 205
Austin, TX 78701
Re:

Via CMIRRR # 7015 0640 0002 0659 5457

Request for Attorney General Decision on
Request for Information by Alia Malik on Behalf of San Antonio ExpressNews

Dear Mr. Paxton:
I, the undersigned, am the Associate General Counsel for the Alamo Community
College District ("Alamo Colleges"), which is a governmental entity and political
subdivision for purposes of the Texas Public Information Act ("PIA").

PIA Request Received
On December 17, 2015, through its Public Information Officer, received a PIA
request from Alia Malik, Reporter for the San Antonio Express-News, seeking the
disclosure of "the agreement with Dr. Follins that the board publicly voted to approve
Tuesday night." A copy of Ms. Malik's PIA request is attached as Exhibit 1, and it
establishes the date on when it was sent and received by Alamo Colleges. The Alamo
Colleges were closed for business from noon on Friday, December 18, 2015 through
Sunday, January 3, 2016.
The agreement to which Ms. Malik refers is the "Confidential Waiver, General
Release and Negotiated Separation Agreement" ("Separation Agreement") which was
approved by the Alamo Colleges Board of Trustees at a regular meeting on Tuesday,
December 15, 2015. The agreement is attached as Exhibit 2. The Alamo Colleges seek
to withhold disclosure of the Separation Agreement.

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
January 13,2016
Page 2 of4
Relevant Facts
The document sought to be withheld concerns Dr. Craig Follins, former President
of Northeast Lakeview College ("NLC"), which is one of the five Alamo Colleges. On
October 29, 2015, Dr. Follins was removed as NLC President and given notice that his
contract will be terminated for cause on December 21, 2015, and he is being reassigned
to another position. The Alamo Colleges and Dr. Follins mutually negotiated the
Separation Agreement by which, among other things, Dr. Follins settled and released
claims.
Exhibit 2
Alamo Colleges believes that the Separation Agreement, attached as Exhibit 2,
should be excepted from public disclosure pursuant to the following:
1.

The Alamo Colleges is contractually obligated by the terms of the
Separation Agreement at paragraph 11 to request an opinion from the
Texas Attorney General. In this regard, paragraph 11 states in part:
... Going forward, the parties agree if this Agreement or any of Follins'
personnel file documents or documents pertaining to any
investigation or coaching of Dr. Follins are requested under PIA, (i)
ACCD agrees to give notice of the PIA request to Follins; (iQ Follins
and ACCD agree, for purposes of resolving matters between them,
personnel documents not already released under PIA are
confidential and involve Follins' privacy interests; (iiQ ACCD will
request an opinion from the Texas Attorney General; and (iv) Follins
will have the opportunity to object to disclosure and submit reasons
to the Texas Attorney General why the documents should be
withheld from disclosure ...

2.

The Alamo Colleges is contractually obligated by the terms of the
Separation Agreement at paragraph 11 to keep the Separation Agreement
confidential. The agreement is evidence of the parties' intent to keep the
agreement confidential. See JM-672 (1987). Therefore, there is a legitimate
expectation of privacy and confidentiality.

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
January 13, 2016
Page 3 of4
3.

Texas Government Code § 552.305-This is a case in which information is
requested under Chapter 552 and a person's privacy or property interests
are involved.

4.

Texas Government Code § 552.101-Exception: Information is considered
to be confidential by law, either constitutional, statutory, or by judicial
decision.

5.

The Public Information Handbook 2014, published by the Attorney General
of Texas, at page 74 defines common-law private information by stating,
"Section 552.101 applies to information when its disclosure would constitute
the common-law tort of invasion of privacy through the disclosure of private
facts. To be within this common-law tort, the information must (1) contain
highly intimate or embarrassing facts about a person's private affairs such
that its release would be highly objectionable to a reasonable person and
(2) be of no legitimate concern to the public."

The Separation Agreement refers to private facts of Dr. Follins which are highly
intimate or embarrassing to Dr. Follins and of no legitimate concern to the public. Dr.
Follins has disputed the information and cause for his removal as NLC president and has
communicated to Alamo Colleges that he objects to the disclosure of the requested
information. The disclosure of Exhibit 2 would constitute an unwarranted invasion of Dr.
Follins' privacy through the disclosure of his personal and private facts and would also
jeopardize, if not interfere with, his job search and future employment opportunities. Dr.
Follins' privacy interests compel the withholding of the requested information.
Alamo Colleges seeks the Attorney General's decision on whether the exceptions
numbered above apply to the Separation Agreement (Exhibit 2).
By copy of this letter, Dr. Follins, whose privacy interests are involved, is being
notified of his rights under § 552.305 that he may submit in writing to the attorney general,
not later than the 10th business day on which he receives this notice, his reasons why
the information requested in the PIA request as clarified should be withheld or released.
Dr. Follins is being provided a copy of Exhibit 2.
Since copies of the PIA request and documents sought to be withheld are provided
with this letter to the Attorney General, no "Fifteen Day Letter" will be submitted.

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
January 13, 2016
Page 4 of4
Please contact me if you need additional information at rcavazos71@alamo.edu
or 210-485-0058.
Thank you for your consideration and assistance.
Respectfully submitted,
Alamo Community College District
("Alamo Colleges")

By:

!4t~J.~
Roxella T. Cavazos
Associate General Counsel

cc:

Alia Malik
Reporter
San Antonio Express-News

Via email amalik@express-news.net
Sent w/Exhibit 1, without Exhibit2

Dr. Craig Follins

Via email
Sent with Exhibits 1 and 2

Nancy Kempf
ACCD Public Information Officer

Via email nkempf1@alamo.edu
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Alamo Community College
District
Office of Legal Services
Roxella Cavazos
Associate General Counsel
201 W. Sheridan, Bldg. C-8
San Antonio, TX 78204-1429
(210) 485-0058 - Fax: (210) 486-9867
rcavazos71@alamo.edu
Board Certified -Labor and
Employment Law- Texas Board of
Legal Specialization

February 2,2016
The Honorable Kenneth Paxton
Office of the Attorney General
Open Records Division
300 W. 15th Street, Suite 205
Austin, TX 78701
Re:

Via CMIRRR # 70150510000007496510

Request for Attorney General Decision on
Request for Information by Josh Brodesky on Behalf of San Antonio
Express-News

Dear Mr. Paxton:
I, the undersigned attorney, am the Associate General Counsel for the Alamo
Community College District ("Alamo Colleges"), which is a governmental entity and
political subdivision for purposes of the Texas Public Information Act ("PIA").
PIA Request Received

On January 22,2016, the Alamo Colleges received an email from Josh Brodesky,
on behalf of the San Antonio Express-News, stating attached is a "records request." The
records request consisted of a letter addressed to the City of San Antonio (not the Alamo
Colleges), requesting the disclosure of the following documents under the Texas Public
Information Act:

1.

The separation agreement between Alamo Colleges and Craig
Follins; and

2.

All emails and documents related to Alia Malik's records request for
the separation agreement between Alamo Colleges and Craig
Follins.

The January 22, 2016 email and records request are attached as Exhibit 1.

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
February 2,2016
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On January 29,2016, the Alamo Colleges notified Mr. Brodesky that his PIA letter
request was addressed to the City of San Antonio and not the Alamo Colleges, but the
Alamo Colleges would consider his request if he corrected the name of the governmental
entity. Mr. Brodesky submitted a corrected letter, although he did not change the date of
the letter. (See Exhibit 2).
The Alamo Colleges seek to withhold disclosure of the Separation Agreement
(Exhibit 3), requested in Item 1 above of Mr. Brodesky's request for the reasons stated
below. We note Mr. Brodesky's request for the Separation Agreement is duplicate of a
request submitted by Alia Malik, also with the San Antonio-Express News. Ms. Malik's
request already is the subject of a request for a decision from the Texas Attorney General,
submitted by the Alamo Colleges on January 13, 2016.
As to Item 2 above of Mr. Brodesky's request, the Alamo Colleges has sent a letter
to Mr. Brodesky, seeking clarification ofthe request pursuant to Texas Government Code
§ 552.222.
Relevant Facts
The document sought to be withheld concerns Dr. Craig Follins, former President
of Northeast Lakeview College ("NLC"), which is one of the five Alamo Colleges. On
October 29, 2015, Dr. Follins was removed as NLC President and given notice that his
contract will be terminated for cause on December 21,2015, and he is being reassigned
to another position. The Alamo Colleges and Dr. Follins mutually negotiated the
Separation Agreement.

Exhibit 3
Alamo Colleges believes that the Separation Agreement, attached as Exhibit 3,
should be exempted from public disclosure pursuant to the following:
1.

The Alamo Colleges is contractually obligated by the terms of the
Separation Agreement at paragraph 11 to request an opinion from the
Texas Attorney General. In this regard, paragraph 11 states in part:

... Going forward, the parties agree if this Agreement or any of Follins'
personnel file documents or documents pertaining to any
investigation or coaching of Dr. Follins are requested under PIA, (i)
ACCD agrees to give notice of the PIA request to Follins; (ii) Follins
and ACCD agree, for purposes of resolving matters between them,
personnel documents not already released under PIA are

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
February 2, 2016
Page 3 of4

confidential and involve Follins' privacy interests; (iii) ACCD will
request an opinion from the Texas Attorney General; and (iv) Follins
will have the opportunity to object to disclosure and submit reasons
to the Texas Attorney General why the documents should be
withheld from disclosure ...
2.

The Alamo Colleges is contractually obligated by the terms of the
Separation Agreement at paragraph 11 to keep the Separation Agreement
confidential. The agreement is evidence of the parties' intent to keep the
agreement confidential. See JM-672 (1987). Therefore, there is a legitimate
expectation of privacy and confidentiality.

3.

Texas Government Code § 552.305-This is a case in which information is
requested under Chapter 552 and a person's privacy or property interests
are involved.

4.

Texas Government Code § 552.101-Exception: Information is considered
to be confidential by law, either constitutional, statutory, or by judicial
decision.

5.

The Public Information Handbook 2014, published by the Attorney General
of Texas, at page 74 defines common-law private information by stating,
"Section 552.101 applies to information when its disclosure would constitute
the common-law tort of invasion of privacy through the disclosure of private
facts. To be within this common-law tort, the information must (1) contain
highly intimate or embarrassing facts about a person's private affairs such
that its release would be highly objectionable to a reasonable person and
(2) be of no legitimate concern to the public."

The Separation Agreement refers to private facts of Dr. Follins which are highly
intimate or embarrassing to Dr. Follins and of no legitimate concern to the public. Dr.
Follins has disputed the information and cause for his removal as NLC president and has
communicated to Alamo Colleges that he objects to the disclosure of the requested
information. The disclosure of Exhibit 3 would constitute an unwarranted invasion of Dr.
Follins' privacy through the disclosure of his personal and private facts and would also
jeopardize, if not interfere with, his job search and future employment opportunities. Dr.
Follins' privacy interests compel the withholding of the requested information.
Alamo Colleges seeks the Attorney General's decision on whether the exceptions
numbered above apply to the Separation Agreement (Exhibit 3).

The Honorable Kenneth Paxton
Attorney General of Texas
Request for Decision
February 2, 2016
Page 4 of4
By copy of this letter, Dr. Follins, whose privacy interests are involved, is being
notified of his rights under § 552.305 that he may submit in writing to the attorney general,
not later than the 10th business day on which he receives this notice, his reasons why
the information requested in the PIA request as clarified should be withheld or released.
Dr. Follins is being provided a copy of Exhibit 3.
Since copies of the PIA request and documents sought to be withheld are provided
with this letter to the Attorney General, no "Fifteen Day Letter" will be submitted.
Please contact me if you need additional information at rcavazos71 @alamo.edu
or 210-485-0058.
Thank you for your consideration and assistance.
Respectfully submitted,
Alamo Community College District
("Alamo Colleges")
By:

Rvj~ J .Ca~
Roxella T. Cavazos
Associate General Counsel

cc:

Josh Brodesky
Editorial Writer-Columnist
San Antonio Express-News

Via email jbrodesky@express-news.net
Sent wlExhibits 1 & 2, without Exhibit 3

Dr. Craig Follins

Via email
Sent with Exhibits 1-3

Nancy Kempf
ACCD Public Information Officer

Via email nkempf1@alamo.edu

EXHIBIT B1

KEN PAXTON
ATTORNEY GENERAL Of TEXAS

February 24, 2016

Ms. Roxella Cavazos
Associate General Counsel
District Office of Legal Services
Alamo Community College District
201 West Sheridan, Building C-8
San Antonio, Texas 78204
OR2016-04392
Dear Ms. Cavazos:

You ask whether certain information is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 599418.
The Alamo Community College District (the "district") received a request for information
pertaining to the termination of a named individual. 1 You state some of the requested
information does not exist. 2 You claim the submitted infonnation is excepted from
disclosure under sections 552.101 and 552.102 ofthe Government Code. You also state you
have notified the individual to whom the requested information relates pursuant to
section 552.304 of the Government Code. See Gov't Code § 552.304 (interested party may

lyou state the district sought and received clarification ofthe information requested. See Gov't Code
§ 552.222 (providing if request for information is unclear, govemmentaJ body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding when governmental
entity, acting in good faith, requests clarification of unclear or overbroad request for public infonnation,
ten~business~day period to request attorney general opinion is measured from date request is clarified or
narrowed).
2The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S. W.2d 266, 267~68 (Tex. eiv. App.-SanAntonio 1978, writ dism'd); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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submit comments stating why infonnation should or should not be released). We have
received comments from the individual at issue. We have considered the submitted
arguments and reviewed the submitted information.
Section 552.10 I of the Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision."
Gov't Code § 552.10 I. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. Indus. Found v. Tex. Indus. Accident Bd , 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. We note, however, the public generally has a legitimate interest in infonnation
relating to public employment and public employees. See Open Records Decision Nos. 562
at 10 (1990) (personnel file infonnation does not involve most intimate aspects of human
affairs, but in fact touches on matters oflegitimate public concern), 470 (public employee's
job performance does not generally constitute employee's private affairs), 444 (1986) (public
has legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation
of public employee), 423 at 2 (1984) (scope of public employee privacy is narrow). Upon
review, we find none of the submitted information at issue is highly intimate or embarrassing
infonnation and of no legitimate public interest, and it may not be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy.
Section 552.102(a) of the Government Code excepts from disclosure "infonnation in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.102(a). We understand the district and the individual
to assert the privacy analysis under section 552.102(a) is the same as the common-law
privacy test under section 552.101 of the Government Code. As previously mentioned.
common-law privacy protects information ifit (I) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person,
and (2) is not of legitimate concern to the public. Indus. Found., 540 S.W.2d at 685. In
Hubert v. Harte·Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549·51 (Tex.
App.-Austin 1983, vmtref d n.r.e.), the court of appeals ruled the privacy test under section
552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas
Supreme Court has expressly disagreed with Hubert's interpretation of section 552.1 02(a)
and held the privacy standard under section 552.102(a) differs from the Industrial
Foundation test under section 552.101. See Tex. Comptroller o/Pub. Accounts v. Attorney
Gen. oj Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court also considered the
applicability of section 552.102(a) and held it excepts from disclosure the dates of birth of
state employees in the payroll database of the Texas Comptroller of Public Accounts. See
id. at 348. Upon review, we find no portion of the submitted information is subject to
section 552.1 02(a) of the Government Code. Accordingly, the district may not withhold any
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of the submitted information on that basis. As no other exceptions to disclosure have been
raised, the district must release the submitted infonnation.
This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore. this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.
This ruling triggers imJ,X>rtant deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more infonnation concerning those rights
and responsibilities, please visit our website at http://www.texasattoroeygeneral.gov/open/

cd ruling info.shtml, or call the Office of the Attorney General's Open Government
Hotline, toll free, at (877) 673~6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.
Sincerely,

~~~

Assistant Attorney General
Open Records Division
PUdls
Ref:

ID# 599418

Enc.

Submitted documents

cc:

Requestor
(w/o enclosures)

EXHIBIT B2

KEN PAXTON
:\TTOH..NFY GENERAL OF TEXAS

March 28, 2016

Ms. Roxella Cavazos
Associate General Counsel
Alamo Community College District
20 I West Sheridan, Building C-8
San Antonio, Texas 78204-1429

ORl016-06849
Dear Ms. Cavazos:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 603230.
The Alamo Community College District (the "district") received a request for a specified
separation agreement. You claim the submitted information is excepted from disclosure
under section 552.101 of the Government Code. You also state you have notified a third

party to whom the requested information relates pursuant to section 552.304 of the
Government Code. See Gov't Code § 552.304 (interested party may submit comments
stating why information should or should not be released). We have received comments
from the third party. We have also received comments from the requestor. We have
considered the submitted arguments and reviewed the submitted information.
The district and the third party argue the submitted information is confidential pursuant to
an agreement between the district and the third party. We note information is not
confidential under the Act simply because the party submitting the information anticipates
or requests that it be kept confidential. See Indus. Found v. Tex. Indus. Accident Bd , 540
S.W.2d 668, 677 (Tex. 1976). In other words, a governmental body cannot, through an
agreement or contract, overrule or repeal provisions of the Act. See Attorney General
Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations
of a governmental body under [the predecessor to the Act] cannot be compromised simply
by its decision to enter into a contract."), 203 at 1 (1978) (mere expectation of confidentiality

Pn~t
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by person supplying infonnation does not satisfy requirements of statutory predecessor to
Gov't Code § 552.110). Consequently, unless the infonnation at issue comes within an
exception to disclosure, it must be released, notwithstanding any expectation or agreement
to the contrary.
Section 552.101 of the Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision."
Gov't Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects infonnation that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. Indus. Found., 540 S.W.2d at 685. To demonstrate the applicability
of common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. Types of
infonnation considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683. We note, however, the public generally has
a legitimate interest in infonnationrelatingto public employment and public employees. See
Open Records Decision Nos. 562 at 10 (1990) (personnel file infonnation does not involve
most intimate aspects of human affairs, but in fact touches on matters of legitimate public
concern), 470 (public employee'sjob perfonnance does not generally constitute employee's
private affairs), 444 (1986) (public has legitimate interest in knowing reasons for dismissal,
demotion, promotion, or resignation of public employee), 423 at 2 (1984) (scope of public
employee privacy is narrow). Upon review, we fmd none of the submitted infonnation is
highly intimate or embarrassing infonnation and of no legitimate public interest, and it may
not be withheld under section 552.101 of the Government Code in conjunction with
common-law privacy.
Section 552.117(a)(1) of the Government Code excepts from disclosure the current and
fonner home addresses and telephone numbers, emergency contact infonnation, social
security numbers, and family member infonnation of current or fonner officials or employees
of a governmental body who request this infonnation be kept confidential under
section 552.024 of the Government Code.' Gov't Code § 552.ll7(a). Whether information
is protected by section 552.ll7(a)(1) must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). The district may only withhold
infonnation under section 552.117(a)(I) on behalf ofcurrent or fonner officials or employees
who made a request for confidentiality under section 552.024 prior to the date on which the
request for this infonnation was made. Therefore, if the individual whose infonnation is at
issue timely requested confidentiality under section 552.024, the district must withhold the
information we have marked under section 552.117(a)(I) of the Government Code.
Conversely, if the individual at issue did not timely request confidentiality under
section 552.024, then the district may not withhold the marked infonnation under

lThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (I987).
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section 552.117(a)(1). As no other exceptions to disclosure have been raised, the remaining
information must be released.
This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General's Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Mili Gosar
Assistant Attorney General
Open Records Division

MG/akg

Ref:

ID# 603230

Enc.

Submitted documents

c:

Requestor
(w/o enclosures)

Third Party
(w/o enclosures)

EXHIBIT B3
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A T T ORN EY GEN E1{">\L OF T EXAS

April 13,2016

Ms. Roxella Cavazos
Associate General Counsel
District Office of Legal Services
Alamo Commllility College District
201 West Sheridan, Building C-8
San Antonio, Texas 78204-1429
OR20 16-08233
Dear Ms. Cavazos:
You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 605694.
The Alamo Commllility College District (the "district") received a request for a specified
separation agreement and communications related to a previous request for information. I
You state you have released some information to the requestor. You claim the submitted
information is excepted from disclosure under sections 552.101 and 552.107 of the
Government Code. 2 You also state you have notified the individual to whom portions ofthe
Iyou state the district sought and received clarification of portions of the information requested. See
Gov't Code § 552.222 (providing if request for information is unclear, governmental body may ask requestor
to clarify request); see also City afDallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
govermnental entity, acting in good faith, requests clarification or narrowing ofan unclear or overbroad request
for information, the ten-day period to request an attorney general ruling is measured from the date the request
is clarified or narrowed).
2Although you also raise section 552.10 lofthe Government Code in conjunction with Rule 1.05 of
the Texas Disciplinary Rules of Professional Conduct and Texas Rule of Evidence 503, this office has
concluded section 552.101 does not encompass discovery privileges. See Open Records Decision Nos. 676
at \-2 (2002), 575 at 2 (1990). Furthermore, we note section 552.107 ofthe Government Code is the proper
exception to claim for attorney-client privileged information not subject to section 552.022 of the Government
Code.
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requested information relate pursuant to section 552.304 of the Government Code. See
Gov't Code § 552.304 (interested party may submit comments stating why information
should or should not be released). We have received comments from the individual at issue.
We have considered the submitted arguments and reviewed the submitted information.
Initially, you state Exhibit 3 was the subject of a previous request for information, as a result
of which this office issued Open Records Letter No. 2016-06849 (2016). In that ruling, we
determined some of the information at issue may be withheld under section 552.117(a)(1)
of the Government Code if the individual at issue timely elected confidentiality, and, the
remaining information must be released. We have no indication there has been any change
in the law, facts, or circumstances on which the previous ruling was based. Accordingly, we
conclude the district may rely on Open Records Letter No. 2016-06849 as a previous
determination and withhold or release Exhibit 3 in accordance with that ruling. 3 See Open
Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior
ruling was based have not changed, first type of previous determination exists where
requested information is precisely same infonnation as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
infonnation is or is not excepted from disclosure).
Next, we address your argument under section 552.107 of the Government Code for
Exhibit 4. Section 552.107(1) protects information coming within the attorney-client
privilege. When asserting the attorney-client privilege, a governmental body has the burden
of providing the necessary facts to demonstrate the elements of the privilege in order to
withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a
governmental body must demonstrate that the information constitutes or documents a
communication. Id at 7. Second, the communication must have been made "to facilitate the
rendition of professional legal services" to the client governmental body. TEX. R.
EVlD. 503(b)(1). The privilege does not apply when an attorney or representative is involved
in some capacity other than that of providing or facilitating professional legal services to the
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in a capacity other than that of attorney). Governmental attorneys often act in
capacities other than that of professional legal counsel, such as administrators, investigators,
or managers. Thus, the mere fact that a communication involves an attorney for the
government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX. R. EVID. 503(b)(J )(A), (B), (C), (D), (E). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id 503(b)(1), meaning it was "not intended to be disclosed
lAs our ruling is dispositive, we need not address your arguments against disclosure of this
infonnation.
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to third persons other than those: (A) to whom disclosure is made to further the rendition of
professional legal services to the client; or (B) reasonably necessary to transmit the
communication." ld. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated. Osborne
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). Moreover,
because the client may elect to waive the privilege at any time, a governmental body must
explain the confidentiality of a communication has been maintained. Section 552.1 07( 1)
generally excepts an entire communication that is demonstrated to be protected by the
attorney-client privilege unless otherwise waived by the governmental body. See Huie v.
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein).
You claim Exhibit 4 is protected by section 552.107(1) of the Government Code. You state
the information at issue consists of communications involving the district's attorneys and
outside counsel and district employees. You inform us the communications were made for
the purpose of facilitating the rendition of professional legal services to the district and do
not indicate the district has waived the confidentiality of the information at issue. Based on
your representations and our review, we find you have demonstrated the applicability of the
attorney-client privilege to Exhibit 4. Thus, the district may generally withhold Exhibit 4
under section 552.107(1) of the Government Code. We note, however, some of the e-mail
strings include e-mails or an attachment received from non-privileged parties. Furthermore,
if the e-mails and attachment received from the non-privileged parties are removed from the
e-mail strings and stand alone, they are responsive to the request for information. Therefore,
if these non-privileged e-mails and attachment, which we have marked, are maintained by
the district separate and apart from the otherwise privileged e-mail strings in which they
appear, then the district may not withhold these non-privileged e-mails and attachment under
section 552.107(1) of the Government Code.
We. note the non-privileged e-mails contain an e-mail address that is subject to
section 552.137 of the Government Code.4 Section 552.137 of the Government Code
excepts from disclosure "an e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body" unless the member of
the public consents to its release or the e-mail address is of a type specifically excluded by
subsection (c). See Gov't Code § 552.137(a)-(c). The e-mail address at issue is not excluded
by subsection (c). Therefore, the district must withhold the personal e-mail address we have
marked under section 552.137 of the Government Code, unless the owner affirmatively
consents to its public disclosure.

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 48\ (1987), 480
(1987).470 (1987).
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In summary, the district may rely on Open Records Letter No. 2016-06849 as a previous
detennination and withhold or release Exhibit 3 in accordance with that ruling. The district
may generally withhold Exhibit 4 under section 552.107(1) of the Government Code.
However, if the marked non-privileged e-mails and attachment are maintained by the district
separate and apart from the otherwise privileged e-mail strings in which they appear, then
the district may not withhold these non-privileged e-mails and attachment under
section 552.107(1) of the Government Code. In releasing the non-privileged e-mails and
attachment, the district must withhold the personal e-mail address we have marked under
section 552.137 of the Government Code, unless the owner affinnatively consents to its
public disclosure.
This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.
This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more infonnation concerning those rights
and responsibilities, please visit our website at http://W\Vw.texasattomeygeneral.gov/open/
ort ruling info.shtml, or call the Office of the Attorney General's Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public infonnation under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.
Sincerely,

Gerald A. Arismendez
Assistant Attorney General
Open Records Division
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